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(b) Program properties may be held in the names of 
nominees temporarily to facilitate the acquisition of 
properties and for similar valid purposes. On a perma- 
nent basis, program properties may be held in the name 
of a special nominee entity organized by the general 
partner provided the nominee's sole purpose is holding of 
record title for oil and gas properties and it engages in 
no other business and incurs no other liabilities. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181-— 
83), § 460-34A—050, filed 9/14/83.] 


WAC 460-34A-055 Farm-outs. (1) Disclosure. 

(a) The prospectus shall state the circumstances under 
which the sponsor may farm—out a prospect or lease, the 
ability to farm—out to other public programs of the 
sponsor or its affiliates and any limitations on the ability 
to farm—out to such public programs. 

(b) If the sponsor or any of its affiliates enters into a 
farm—out or other similar agreement with its program 
all such transactions must be in accordance with these 
guidelines and subject to the following conditions: 

(i) The sponsor, exercising the standard of a prudent 
operator shall determine that the farm—out is in the best 
interests of the program, and 

(ii) The terms of the farm—out are consistent with and 
in any case no less favorable than those utilized in the 
geographic area for similar arrangements. 

(c) No program lease will be farmed out, sold or 
otherwise disposed of unless the sponsor, exercising the 
standard of a prudent operator, determines: 

(i) The program lacks sufficient funds to drill on the 
leases and cannot obtain suitable alternative financing 
for such drilling; or 

(ii) The leases have been downgraded by events oc- 
curring after assignment to the program so that drilling 
would no longer be desirable for the program; or 

(iii) Drilling on the leases would result in an excessive 
concentration of program funds creating in the sponsor's 
opinion undue risk to the program; or 

(iv) The best interests of the program would be served 
by the farm—out. 

(2) Conflict of interest. 

(a) The prospectus shall state that the decision with 
respect to making a farm—out and the terms of a farm— 
out to a program involve conflicts of interest, as the 
sponsor may benefit from cost savings and reduction of 
risk, and in the event of a farm—out to an affiliated pub- 
lic program, the sponsor will represent both partnerships. 

(b) The prospectus shall contain a statement regard- 
ing farm—outs from a drilling or combination program to 
another such program meeting the requirements of 
WAC 460-34A-—050 (1)(c). 

(c) Except as required by WAC 460~-34A-—050 
(1)(a)G)(C) the prospectus shall state that the program 
shall acquire only those leases that are reasonably ac- 
quired for the stated purpose of the program and no 
leases shall be acquired for the purpose of subsequent 
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sale or farm—out, unless the acquisition of such leases by 
the program is made after a well has been drilled to a 
depth sufficient to indicate that such an acquisition is 
believed to be in the best interests of the program. 

(d) The prospectus shall state that the sponsor shall 
not farm—out a lease for the primary purpose of avoiding 
payment of sponsor's costs relating to drilling a lease or 
prospect. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181- 
83), § 460-34A-055, filed 9/14/83.] 


WAC 460-34A-060 Rights and obligations of par- 
ticipants. (1) Meetings. Meetings of the participants 
may be called by the general partner(s) or by partici- 
pants holding more than 10% of the then outstanding 
units for any matters for which the participants may 
vote as set forth in the limited partnership agreement or 
charter document. Such call for a meeting shall be 
deemed to have been made upon receipt by the general 
partner of a written request from holders of the requisite 
percentage of units stating the purpose(s) of the meet- 
ing. The general partner shall deposit in the United 
States mails within fifteen days after receipt of said re- 
quest, written notice to all participants of the meeting 
and the purpose of such meeting, which shall be held on 
a date not less than thirty nor more than sixty days after 
the date of mailing of said notice, at a reasonable time 
and place. 

(2) Annual and periodic reports. 

(a) The partnership agreement or charter document 
shall provide for the transmittal to each participant of 
an annual report within 120 days after the close of the 
fiscal year, and commencing with the year following in- 
vestment of substantially all the program subscriptions, 
a report within 75 days after the end of the first six 
months of its fiscal year, containing, except as otherwise 
indicated, at least the following information: 

(i) Financial statements, including a balance sheet 
and statements of income, partners’ equity and changes 
in financial position prepared in accordance with gener- 
ally accepted accounting principles and accompanied by 
a report of an independent certified public accountant or 
independent public accountant stating that his examina- 
tion was made in accordance with generally accepted 
auditing standards and that in his opinion such financial 
statements present fairly the financial position, results of 
operations and the changes in financial position in ac- 
cordance with generally accepted accounting principles 
consistently applied, except that semiannual reports need 
not be audited. Along with such financial statements 
shall be a summary itemization, by type and/or classifi- 
cation of the total fees and compensation, including any 
overhead reimbursements, paid by the program, or indi- 
rectly on behalf of the program, to the sponsor and af- 
filiates of the sponsor. If compensation is paid on a 
subordinated interest, a reconciliation of all such pay- 
ments to the conditions precedent and limitations 
thereto. 

(ii) A description of each geological prospect in which 
the program owns an interest, except succeeding reports 
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need contain only material changes, if any, regarding 
such geological prospects. 

(iii) A list of the wells drilled by such program (indi- 
cating whether each of such wells has or has not been 
completed), and a statement of the cost of each well 
completed or abandoned. Justification shall be included 
for wells abandoned after production has commenced. 

(iv) With respect to a program which compensates the 
sponsor on a basis related to certain costs paid by the 
sponsor, (A) a schedule reflecting the total program 
costs, and where applicable, the costs pertaining to each 
prospect, the costs paid by the sponsor and the costs paid 
by the participants, (B) the total program revenues, the 
revenues received or credited to the sponsor and the rev- 
enues received or credited to the participants and (C) a 
reconciliation of such expenses and revenues to the limi- 
tations prescribed. 

(v) Annually, beginning with the fiscal year succeed- 
ing the fiscal year in which the program commenced op- 
erations, a computation of the total oil and gas proven 
reserves of the program and dollar value thereof at then 
existing prices and of each participant's interest in such 
reserve value. The reserve computations shall be based 
upon engineering reports prepared by qualified indepen- 
dent petroleum consultants. In addition, there shall be 
included an estimate of the time required for the extrac- 
tion of such reserves and the present worth of such re- 
serves, with a statement that because of the time period 
required to extract such reserves the present value of 
revenues to be obtained in the future is less than if im- 
mediately receivable. In addition to the annual compu- 
tation and estimate required, as soon as possible, and in 
no event more than 90 days after the occurrence of an 
event leading to a reduction of such reserves of the pro- 
gram of more than 10%, excluding reduction as a result 
of normal production, a computation and estimate shall 
be sent to each participant. 

(b) By March 15 of each year, the general partner 
must furnish a report to each participant containing 
such information as is pertinent for tax purposes. 

(c) Production purchase programs that are subject to 
the continuing reporting requirements of the Securities 
Exchange Act of 1934 and agree to make all such re- 
ports available to participants on request, will not be re- 
quired to transmit to participants reports other than the 
annual reports required under subsection (a) above, and 
the reports for tax purposes required by subsection (b) 
above. 

(d) The semiannual report shall contain a description 
of all farm—outs including sponsors’ justification, loca- 
tion, time, to whom, and general description of terms. 

(3) Access to program records. 

(a) The general partner shall maintain a list of the 
names and addresses of all participants at the principal 
office of the partnership. Such list shall be made avail- 
able for the review of any participant or his representa- 
tive at reasonable times, and upon request either in 
person or by mail the general partner shall furnish a 
copy of such list to any participant or his representative 
for the cost of reproduction and mailing. 
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(b) The participants and/or their accredited represen- 
tatives shall be permitted access to all records of the 
program, after adequate notice, at any reasonable time. 
The sponsor shall maintain and preserve during the term 
of the program and for four years thereafter all ac- 
counts, books, and other relevant program documents. 
Notwithstanding the foregoing, the sponsor may keep 
logs, well reports and other drilling data confidential for 
a reasonable period of time. 

(c) The sponsor shall agree to file with the adminis- 
trator, if he so requests it, concurrently to their trans- 
mittal to participants, a copy of each report made 
pursuant to (3)(a) of this rule. 

(4) Transferability of program interests. Restrictions 
on assignment of units will be looked upon with disfavor. 
Restrictions on the substitution of a limited partner are 
generally disfavored and will be allowed only to the ex- 
tent necessary to preserve the tax status of the partner- 
ship and any restriction must be supported by opinion of 
counsel as to its legal necessity. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181— 
83), § 460-34A-060, filed 9/14/83.] 


WAC 460-344-065 Assessability and defaults. (1) 
In appropriate cases there may be a provision for assess- 
ability: Provided, however, That the maximum amount 
for voluntary assessments shall not exceed 100% of ini- 
tial subscriptions and for mandatory assessments shall 
not exceed 25% of initial subscriptions, and provided 
further, that in no case shall the total of all assessments 
exceed 100% of initial subscriptions. All assessments 
shall be made solely for the purpose of conducting sub- 
sequent operation on prospects upon which evaluation 
had begun during a program's initial operation, or on 
leases sufficiently related to such prospects as to merit, 
in the sponsor's judgment, additional operations to fully 
develop those prospects. In such cases, the aggregate of- 
fering price of the units as set forth in the application 
shall include and show separately the basic unit offering 
price and the maximum amount of the assessment. 

(2) In the event of a default in all or a portion of the 
payment of assessments, the participant's percentage in- 
terest in the program represented by his unit should not 
be subject to forfeiture, but may be subject to a reason- 
able reduction for the failure of the participant to meet 
his commitment. Provisions which conform to the fol- 
lowing will be considered reasonable. 

(a) For voluntary assessments, 

(i) A proportionate reduction of the participant's per- 
centage interest in revenues derived from future devel- 
opment based on the ratio of his unpaid assessment to all 
capital contributions and assessments used for such fu- 
ture development, or 

(ii) A subordination of the defaulting participant's 
right to receive revenues from future development until 
those nondefaulting participants who have paid the de- 
faulting participant's assessment have received an 
amount of revenues from revenues of the program from 
future development equal to 300% of the proportionate 
amount of the defaulted assessment which they paid. 

(b) For mandatory assessments, 
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(i) A proportionate reduction of the participant's per- 
centage interest in program revenues based on the ratio 
of his unpaid assessment to all capital contributions and 
assessments, or : 

(ii) A subordination of the defaulting participant's 
right to receive revenues from the program until those 
nondefaulting participants who have paid the defaulting 
participant's assessment have received an amount of 
revenues from all revenues of the program equal to 
300% of the proportionate amount of the defaulted as- 
sessment which they paid, or 

(iii) Personal liability of a participant as to the 
amount defaulted upon. The sponsor may enforce such 
personal liability through the lien on the participant's 
program interest, which permits the sponsor to withhold 
and apply all revenues attributable to the participant to 
the payment of any delinquent assessment. For purposes 
of this subsection, voluntary assessments which a partic- 
ipant has committed to pay will be considered manda- 
tory assessments. 

(c) In order to make any assessment, the sponsor shall 
include with the call for such assessment a statement of 
the purpose and intended use of the proceeds from such 
assessment, a statement of the reduction to be imposed 
for failure of the participant to meet the assessment, and 
to the extent practicable, a summary of pertinent geo- 
logical data on the relevant properties to which the as- 
sessments relate. 

(d) The above alternatives, set forth in (a) and (b), 
are not exclusive and other provisions demonstrated to 
be essentially equivalent to these alternatives may be 
permitted by the administrator. ` 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181- 
83), § 460-34A-065, filed 9/14/83.] 


WAC 460-34A-070 Voting rights of limited part- 
ners. To the extent the law of the state of organization is 
not inconsistent, the limited partnership agreement must 
provide that holders of a majority of the then outstand- 
ing units may, without the necessity for concurrence by 
the general partner, vote to (1) amend the limited part- 
nership agreement or charter document, (2) dissolve the 
program, (3) remove the general partner and elect a new 
general partner, (4) elect a new general partner if the 
general partner elects to withdraw from the program, 
(5) approve or disapprove the sale of all or substantially 
all of the assets of the program, and (6) cancel any con- 
tract for services with the sponsor or any affiliate with- 
out penalty upon sixty days notice. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181— 
83), § 460-34A-070, filed 9/14/83.] 


WAC 460-34A-075 Minimum program capital. The 
minimum amount of funds to activate a partnership 
shall be sufficient to accomplish the objectives of the 
program, including "spreading the risk." Any minimum 
less than $1,000,000 will be presumed to be inadequate 
to spread the risk of the public investors. In those in- 
stances where it appears unlikely that the stated objec- 
tives of the program can be achieved with the minimum 
subscriptions, the administrator may require a greater 
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amount or a reduction of the stated objectives of the 
program. Provision must be made for the return to pub- 
lic investors of one hundred percent of paid subscriptions 
in the event that the established minimum to activate 
the program is not reached. All funds received prior to 
activation of the program must be deposited with an in- 
dependent custodian, trustee, or escrow agent whose 
name and address shall be disclosed in the prospectus. 


(Statutory Authority: RCW 21.20.250 and 21.20.450. 83—19-035 (Or- 
der SDO-181-83), § 460-34A-075, filed 9/14/83.] 


WAC 460-34A-080 Temporary investment of pro- 
ceeds. Until proceeds from the public offering are in- 
vested in the program's operations, such proceeds may 
be temporarily invested in short-term highly liquid in- 
vestments, where there is appropriate safety of principal, 
such as U.S. Treasury Bills. 


[Statutory Authority: RCW 21.20.250 and 21.20.450. 83-19-035 (Or- 
der SDO-181-83), § 460-34A-080, filed 9/14/83.] 


WAC 460-34A-085 Return of unused proceeds. (1) 
Any proceeds of the public offering of a drilling program 
not used, or committed for use, in the program's opera- 
tions within one year of the closing of the offering, ex- 
cept for necessary operating capital, must be distributed 
pro rata to the participants as a return of capital, and 
without any deductions for selling and offering expenses. 

(2) If a production purchase program sponsor ‘has not 
used, or committed for use, an amount equal to 80% of 
the proceeds of the public offering which are available 
for property acquisitions within one year of the closing 
of the offering, such sponsor shall not be permitted to 
continue offering interests in subsequent programs of a 
similar nature, until such time as the requirement has 
been met. If the production purchase program sponsor 
has not used, or committed for use, an amount equal to 
100% of the proceeds of the public offering which are 
available for property acquisitions within two years of 
the closing of the offering, any excess proceeds, except 
for necessary operating capital, must be distributed pro 
rata to the participants as a return on capital, and with- 
out any charges for selling or offering expenses being 
allocable to the return of capital. 


{Statutory Authority: RCW 21.20.250 and 21.20.450. 83-19-035 (Or- 
der SDO-181-83), § 460-34A-085, filed 9/14/83.] 


WAC 460-34A-090 Deferred payments. (1) Ar- 
rangements for deferred payments on account of the 
purchase price of program interests may be allowed 
when warranted by the investment objectives of the 
partnership, but in any event such arrangements shall be 
subject to the following conditions: 

(a) The period of deferred payments shall coincide 
with the anticipated cash needs of the program, but the 
full amount of the purchase price shall be paid within 
nine months of the date on which the program com- 
mences operations. 

(b) Selling commissions paid upon deferred payments 
are collectible when such payment is made. 

(c) The program shall not sell or assign the deferred 
payments. 


[Title 460 WAC—p 80] 


Title 460 WAC: Securities Division (Dept. of Licensing) 


(2) In the event of a default in the payment of any 
deferred payment when due, the participant's percentage 
interests in the program shall not be subject to forfeiture 
but may be subject to a reasonable reduction for failure 
of the participant to meet his commitment. Reduction 
provisions will be considered reasonable if they conform 
to the reduction provisions provided for in WAC 460- 
34A-065 (2)(b) relating to defaults of mandatory as- 
sessments. 


{Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181— 
83), § 460-34A-090, filed 9/14/83.] 


WAC 460-344-095 Cash redemption values. When 
cash redemption values of units are computed, such 
value must be clearly based on appraisal of properties by 
qualified independent petroleum consultants. Any evalu- 
ation by company personnel must be based on such in- 
dependent appraisals. Any redemption must be for cash. 
No redemption shall be considered effective until after 
cash payments have been paid to the participants. 


[Statutory Authority: RCW 21.20.450, 83-19-035 (Order SDO-181- 
83), § 460-34A-095, filed 9/14/83.] 


WAC 460-34A-100 Future exchange. (1) No spon- 
sor or any affiliate shall make or cause to be made any 
offer to a participant to exchange his units for a security 
of any company, unless: 

(a) Such offer is made after the expiration of two 
years after such program commenced operations; 

(b) Such offer is made to all participants; 

(c) Such offer, if made by a third party to the sponsor 
or principal underwriter, or any affiliate of such sponsor 
or principal underwriter, is on a basis not more advanta- 
geous to such sponsor, principal underwriter or affiliate 
than to participants; 

(d) The value of the security or other consideration 
offered is at least equivalent to the value of the units; 

(e) The value of any reserves used in computing the 
exchange ratio is supported by an appraisal prepared by 
an independent petroleum consultant within 120 days of 
the date such exchange is to be made; the value of any 
undeveloped acreage used in computing the exchange 
ratio is at cost unless fair market value, as evidenced by 
supporting data, is higher; and the value of other assets 
used in computing the exchange ratio is based upon au- 
dited financial statements prepared in accordance with 
generally accepted accounting principles consistently ap- 
plied, and 

(f) The offer is made pursuant to all registration re- 
quirements under both federal and state laws. 

(2) For the purposes of this section, an "offer of ex- 
change" includes any security of a program which is 
convertible into a security issued by the sponsor or an- 
other issuer. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181- 
83), § 460-34A-100, filed 9/14/83.] 


WAC 460-34A-105 Reinvestment of revenues. No 
offering will be approved by the administrator that in- 
cludes a provision which requires that the participant 
reinvest his share of distributable cash distributions. 
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Subject to compliance with applicable securities laws, a 
program may make available to its participants a volun- 
tary plan for systematic reinvestments in such program 
or in any other program. No sales commissions may be 
charged the participants, however, for effecting such re- 
investment. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181- 
83), § 460-34A-105, filed 9/14/83.] 


WAC 460-34A-110 Distribution of revenues. From 
time to time and not less often than quarterly, the spon- 
sor will review the program's accounts to determine 
whether cash distributions are appropriate. The program 
will distribute pro rata to the participants' funds re- 
ceived by the program and allocated to their accounts 
which the sponsor deems unnecessary to retain in the 
program. Cash distributions from the program to the 
sponsor shall only be made out of funds properly allo- 
cated to the sponsor's account. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181- 
83), § 460-34A-110, filed 9/14/83.] 


WAC 460-34A-112 Selling of units. (1) Compensa- 
tion to broker-dealers shall be a cash commission. Inde- 
terminate compensation to broker-dealers, such as 
overriding interest and net profit interests, for example, 
is prohibited. In the absence of a firm underwriting, 
warrants or options to broker—dealers are prohibited. 

(2) Compensation to wholesale dealers must be a cash 
commission, must be reasonable and must be fully 
disclosed. 

(3) Sales commissions based on assessment of units 
are prohibited. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181- 
83), § 460-34A-112, filed 9/14/83.] 


WAC 460-34A-115 Sales materials and marketing 
restrictions. (1) Sales literature. Sales literature, includ- 
ing without limitation, books, pamphlets, movies, slides, 
article reprints, and television and radio commercials, 
sales presentations (including prepared presentations to 
prospective participants at group meetings) and all other 
advertising used in the offer or sale of units shall con- 
form in all applicable respects to filing, disclosure and 
adequacy requirements currently imposed on the sale of 
corporate securities under chapter 460-28A WAC. 
When periodic or other reports, except those required by 
and filed with the Securities and Exchange Commission, 
furnished to participants in prior programs are furnished 
to prospective participants in a program not yet sold, 
such reports will be treated as sales literature subject to 
the above requirements. Sales literature shall not be so 
excessive in size or amount as to detract from the pro- 
spectus, nor shall any sales literature be used by securi- 
ties broker-dealers or agents unless such literature has 
been approved by the sponsor in writing. 

(2) Group meetings. All advertisements of, and oral or 
written invitations to "seminars" or other group meet- 
ings at which units are to be described, offered or sold 
shall clearly indicate that the purpose of such meeting is 
to offer such units for sale, the minimum purchase price 
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thereof, the suitability standards to be employed, and the 
name of the person selling the units. No cash, merchan- 
dise or other items of value shall be offered as an in- 
ducement to any prospective participants to attend any 
such meeting. 

(3) Supplementary material (including prepared pre- 
sentations for group meetings) must be submitted to the 
administrator in advance of use, and its use must either 
be preceded by or accompanied with an effective 
prospectus. 

(4) The provisions of this section shall not apply to 
meetings consisting only of representatives of securities 
broker-dealers. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181— 
83), § 460-34A-115, filed 9/14/83.] 


WAC 460-34A-120 Contents of the prospectus. (1) 
The following information shall be included in the pro- 
spectus of each program. 

(a) Initial information: 

(i) Information on cover page. There should be set 
forth briefly on the cover page of the prospectus a sum- 
mary which should include the following: The title and 
general nature of the units being offered; the maximum 
aggregate amount of the offering; the minimum amount 
of net proceeds; the minimum subscription price; the pe- 
riod of the offering; the maximum amount of any sales 
or underwriting commissions to be paid (or, if none, or if 
such commissions are paid by the sponsor); the nature of 
any sharing arrangement and fees; the estimated amount 
to be paid during the first twelve months following com- 
mencement of operations for administrative and similar 
services. 

(ii) Sales to appropriate persons. There should be set 
forth in the second page of the prospectus, the suitability 
requirements for participants as set forth in WAC 460- 
34A-025. 

(b) Definitions. Technical terms used in the prospec- 
tus should be defined either in a glossary or as they ap- 
pear in the prospectus. 

(c) Risk factors. Offerees should be advised in a care- 
fully organized series of short, concise paragraphs, under 
subcaptions where appropriate, of the risks to be consid- 
ered before making an investment in the program. These 
paragraphs should include a cross-reference to further 
information in the prospectus. In particular, in those 
cases where the sponsor has elected the compensation 
arrangement described in WAC 460-34A-040(2), there 
should be set forth the fact that there is a conflict where 
the sponsor must decide whether to complete a well 
which is anticipated to have a marginal return since the 
tangible costs he would incur would not appear to war- 
rant his investment, although completion of the well 
would be in the best interests of the participants. 

(d) Business experience. The business experience of 
the sponsor(s), including general partner(s), principal 
officers of a corporate general partner (chairman of the 
board, president, vice president, treasurer, secretary or 
any person having similar authority or performing like 
function) and others responsible for the program, shall 
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be prominently disclosed in the prospectus, such disclo- 
sure indicating their business experience for the past ten 
years. The lack of experience or limited experience of 
the sponsor, or other person supplying services to the 
program, shall be prominently disclosed in the 
prospectus. 

(e) Compensation: 

(i) All indirect and direct compensation which may be 
paid by the program to the sponsor or any affiliate of 
every type and from every source shall be summarized in 
tabular form and in narrative where appropriate to fully 
disclose material information, in one location, in the 
forepart of the prospectus. Also include estimates of all 
actual and necessary direct expenses paid or incurred or 
to be paid or incurred by the sponsor for a period of 
three years in connection with its operations of a pro- 
gram for which the sponsor is to be reimbursed out of 
capital contributions and program revenues. Such table 
shall also include administrative and similar charges for 
services. 

(ii) In a program where the sponsor elects to receive a 
promotional interest in the form of a subordinated per- 
centage of the working interest, whether determined in 
accordance with the formula stated in WAC 460-34A- 
040 (3)(a)(i) or (ii), the following factor shall be dis- 
closed: The sponsor shall be entitled to receive program 
revenues attributable to this subordinated percentage of 
the working interest after the participants have had pro- 
gram revenues credited or allocated to their respective 
accounts in an amount sufficient to trigger the subordi- 
nated percentage of the working interest in favor of the 
sponsor. This method of crediting program revenues is 
an allocation method and does not necessarily result in 
the distribution of cash to participants. Distribution of 
cash will be delayed to the extent such allocated reve- 
nues are applied in satisfaction of program or prospects 
costs and expenses attributable to the participants. 

(iii) In a program where the sponsor elects to receive 
a promotional interest in the form of a subordinated 
percentage of the working interest based upon the for- 
mula stated in WAC 460-344-040 (3)(a)(i), the fol- 
lowing factor shall be disclosed: It is possible that the 
sponsor may receive cash distributions prior to partici- 
pants receiving the same since revenues of participants 
which might otherwise be available for distribution to 
participants incurred before the sponsor commenced 
sharing in program revenues or because such revenues 
could be used to pay the participants costs and expenses 
arising out of developments, production, and operations 
of other program prospects which have not attained the 
status set forth in the formula stated in WAC 460-34A-— 
040 (3)(a)(i). 

(f) Use of proceeds. State the purposes for which the 
net proceeds to the program are intended to be used and 
the approximate amount and percentages intended to be 
used for each such purpose. Also state the minimum ag- 
gregate amount necessary to initiate the program and 
the disposition of the funds raised if they are not suffi- 
cient for the purpose. 
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(g) Deferred payment schedule. If deferred payments 
are called for or allowed, the schedule of payment shall 
be set forth. 

(h) Assessments. If provisions for assessments are 
provided, the method of assessment and the penalty for 
default shall be prominently set forth. 

(i) Investment objectives and policies. Describe the 
investment objectives and policies of the program (indi- 
cating whether they may be changed by the general 
partner without a vote of the limited partners) and, if 
and to the extent that the sponsor is able to do so, the 
approximate percentage of assets which the program 
may invest in any one type of investment. State the ap- 
proximate percentage of exploratory and developmental 
drilling to be done by the program, the method of ac- 
quisition of leases, including information as to possible 
farm—outs, and the approximate percentage of develop- 
ment drilling to be done through acquisition of offsetting 
leases as opposed to development of drilling sites ac- 
quired in the exploratory state. State also the expected 
percentage of leases where the program will not have 
control of drilling and operation. 

(j) Farm—outs. The prospectus shall disclose in tabular 
form an estimate of such expenses to be charged to the 
program showing direct expenses and general and ad- 
ministrative overhead separately, and the sponsor must 
demonstrate that it has a reasonable basis for such esti- 
mates. The estimate of general and administrative over- 
head shall be broken down into the various types of 
services and costs, with a separate breakdown for sala- 
ries to officers, directors and other principals of the 
sponsor and any affiliate of the sponsor; a summary of 
the manner in which such expenses are allocated shall be 
included. In addition, the prospectus shall disclose in 
tabular form for each program formed in the last three 
years the dollar amount of the expenses so charged and 
allocated, and the percentage of subscriptions raised re- 
flected thereby. 

(k) Description of oil and gas interests. State the lo- 
cation and describe the general character of all materi- 
ally important oil and gas interests now held or presently 
intended to be acquired by the program. 

(1) "Performance," when required or permitted by the 
administrator, shall contain the following information: 

(i) The previous program experience of the sponsor 
and other relevant parties shall be disclosed in the pro- 
spectus for all programs during the past five years 
which: 

(A) Involved a public offering registered under state 
or federal securities laws; 

(B) Involved a private or limited offering, the results 
of which are material to an informed investment decision 
by the offeree. 

(ii) Information on previous programs shall include, 
but not be limited to, the following: 

(A) Name of the program, including the type of legal 
entity and state of incorporation or organization; 

(B) The effective date of the offering, the date it 
commenced operations and the date of dissolution or 
termination, or if itis continuing; 
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(C) The total amount of units, the gross amount of 
capital raised by the program, the number of partici- 
pants, and the amount of investment of the sponsor, if 
applicable; 

(D) The drilling results of the program, including the 
number of gross and net wells drilled, both oil and gas, 
both exploratory and developmental, and both successful 
and unsuccessful; 

(E) Total dollar amounts of federal tax deductible 
items passed on to participants; 

(F) Income credited and cash distributed to partici- 
pants and the sponsor; 

(G) Compensation and fees to the sponsor and its af- 
filiates, segregated as to type; 

(H) Disclosure of any development wells drilled which 
did not or have not returned the investment therein 
within four years; 

(1) Such additional or different disclosures of the suc- 
cess or failure of the programs as may be permitted or 
required by the administrator. 

(iii) All of the foregoing information shall be set forth 
on a cumulative basis for each program, and in tabular 
form wherever possible. 

(iv) The following caveat should be prominently fea- 
tured in the presentation of the foregoing information: 
"It should not be assumed that participants in the offer- 
ing covered by this prospectus will experience returns, if 
any, comparable to those experienced by investors in 
prior programs. 

(v) The foregoing information shall be supported in 
the application by an affidavit of the sponsor that the 
performance summary is a fair representation of the in- 
formation containing the audited financial statement or 
the federal income tax returns of the program or in 
other reports or data of the program or sponsor. 

(m) Operating data. Include appropriate data with 
respect to each property which is separately described in 
answer to paragraph (j) above. 

(n) The program: 

(i) Date of formation. 

(ii) Place of formation. 

(iii) Sponsor. 

(iv) Address and telephone number of the program 
and the sponsor. 

(v) Duration. 

(vi) Information called for in items (i) through (v) 
hereof shall be given for any other programs in which 
the program invests. 

(o) Summary of terms of the program: 

(i) Powers of the sponsor. 

(ii) Rights and liabilities of the participants. 

(iii) Allocation of costs and revenues. 

(iv) Termination and dissolution. 

(v) Meetings and reports. 

(vi) Indemnification to sponsor. 

(vii) Amendment of partnership agreement. 

(viii) Provision for additional assessments. 

(ix) Other pertinent matters. 

(p) Federal tax consequences: 

(i) A summary of an opinion of tax counsel acceptable 
to the administrator or a ruling from the IRS covering 
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federal tax questions relative to the program, which may 
be based on reasonable assumptions described in the 
opinion letter. To the extent the opinion of counsel or 
IRS ruling is based on the maintenance of or compliance 
with certain requirements or conditions by the 
sponsor(s), the prospectus shall to the extent practicable 
contain representations that such requirements or condi- 
tions have been met and that the sponsors shall use their 
best efforts to continue to meet such requirements or 
conditions. 

(ii) Tax treatment of the program. 

(iii) Tax treatment of the participants. 

(iv) Allocation of intangible drilling deductions, de- 
preciation, depletion allowances. 

(v) Method of allocation of losses or profits and cash 
distributions upon transfer of a unit or the rights to in- 
come or revenues. 

(vi) Any other pertinent information applicable to the 
tax shelter aspects of the investment. 

(vii) Possibility of requirement for filing tax returns 
with states in which prospects are located. 

(viii) In all programs where applicable, the prospectus 
shall disclose that participants will have to pay federal 
income taxes upon program revenues allocated to their 
respective accounts which revenues are not distributed to 
the participants, but rather are used to pay other pro- 
gram or prospect costs attributable to their respective 
accounts. 

(q) Units: 

(i) Amount. 

(ii) Minimum purchase. 

(iii) Assessability. 

(iv) Transferability. 

(v) Voting rights. 

(vi) Redemption provisions, including the basis for 
appraisal. 

(r) Plan of distribution: 

(i) Discounts and commissions. 

(ii) Estimated fees and expenses paid or reimbursed 
by the program. 

(iii) Indemnification and hold harmless provisions. 

(iv) Terms of payment. 

(v) Identity of underwriter, managing dealer and/or 
principal selling agent. 

(vi) Type of underwriting—best efforts or firm 
commitment. 

(vii) Minimum and maximum sales. 

(viii) Escrow provisions. 

(ix) Material relationship of underwriter to the pro- 
gram, if any. À 

(s) Pending legal proceedings. Briefly describe any le- 
gal proceedings to which the program or the sponsor is a 
party which is material to the program and any material 
legal proceedings between sponsor and participants in 
any prior program of the sponsor. Also, describe any 
material legal proceedings to which any of the program's 
or sponsor's property is subject. 

(t) Conflicts of interest and transactions with affili- 
ates. Describe fully any transactions and the dollar 
amount thereof which may be entered into between the 
program and the sponsor or any affiliate. Include a full 
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description of the material terms of any agreement and 
the dollar amount thereof between the program and the 
sponsor or any affiliate. Where the sponsor originates or 
promotes other programs, describe the equitable princi- 
ples which will apply in resolving any conflict between 
the programs. In the case where the program has been in 
existence, include all transactions and contracts of the 
program with the sponsor or any affiliate during the pe- 
riod of such existence. All conflicts shall be set forth in 
one section and shall be denominated with the title of 
this subsection. 

(u) Interest of affiliates in program property. If within 
the past five years the sponsor or any affiliate has been 
in the chain of title or had a beneficial interest in any 
property to be acquired by the program this fact must be 
disclosed. 

(v) Interest of counsel and experts in the sponsor or 
program, Where counsel for the selling representatives 
or the sponsor are named in the prospectus as having 
passed upon the legality of the units being registered or 
upon other legal matters in connection with the registra- 
tion or offering of such units, there should be disclosed 
in the conflict of interests section in the prospectus the 
nature and amount of any direct or indirect material in- 
terest of any such counsel, other than legal fees to be 
received by such counsel, in the sponsor or any affiliate. 
Any such interest received or to be received in connec- 
tion with the registration or offering of the units being 
registered, including the ownership or receipt by counsel, 
or by members of the firm participating in the matter, of 
securities of the sponsor or any affiliate of the program, 
for services shall be disclosed. Employment by the spon- 
sor, other than retainer as legal counsel, should be dis- 
closed in the prospectus. 

(w) Investment Company Act of 1940. Where benefi- 
cial interests of a program are to be sold, treatment un- 
der the Investment Company Act of 1940 must be 
disclosed. 

(x) Financial statements. As provided in WAC 460- 
34A-125. 

(y) Additional information. Any additional informa- 
tion which is material should be included. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181- 
83), § 460-34A-120, filed 9/14/83.] 


WAC 460-34A-125 Financial information required 
on applications. The sponsor or the program shall pro- 
vide as an exhibit to the application or where indicated 
below shall provide as part of the prospectus, the follow- 
ing financial information and financial statements: 

(1) Balance sheet of general partner. 

(a) Corporate general partner. A balance sheet of any 
corporate general partners as of the end of their most 
recent fiscal year, prepared in accordance with generally 
accepted accounting principles and accompanied by an 
auditor's report containing an unqualified opinion of an 
independent certified public accountant or independent 
public accountant, and an unaudited balance sheet as of 
a date not more than ninety days prior to the date of 
filing. Such statements shall be included in the 
prospectus. 
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(b) Other general partners. A balance sheet for each 
noncorporate general partner (including individual part- 
ners or individual joint ventures of a sponsor) as of a 
time not more than ninety days prior to the date of filing 
an application; such balance sheet, which may be unau- 
dited, should conform to generally accepted accounting 
principles and shall be signed and sworn to by such gen- 
eral partners. A representation of the amount of such 
net worth must be included in the prospectus. 

(2) Statement of income for corporate general part- 
ners. A statement of income for the last fiscal year of 
any corporate general partner (or for the life of the cor- 
porate general partner, if less) prepared in accordance 
with generally accepted accounting principles and ac- 
companied by an auditor's report containing an unquali- 
fied opinion of an independent certified public 
accountant or independent public accountant, and an 
unaudited statement for any interim period ending not 
more than ninety days prior to the date of filing an 
application. 

(3) Balance sheet of program. As part of the prospec- 
tus, a balance sheet of the program as of the end of its 
most recent fiscal year prepared in accordance with 
generally accepted accounting principles and accompa- 
nied by an auditor's report containing an unqualified 
opinion of an independent certified public accountant or 
independent public accountant, and an unaudited bal- 
ance sheet as of a date not more than ninety days prior 
to the date of filing. 

(4) Statements of income, partner's equity, and 
changes in financial position of program. As part of the 
prospectus, if the program has been formed and owns 
assets, statements of income, statements of partner's eq- 
uity, and statements of changes in financial position for 
the program for each of the last three fiscal years of the 
program (or for the life of the program, if less), all of 
which statements shall be prepared in accordance with 
generally accepted accounting principles and accompa- 
nied by an auditor's report containing an unqualified 
opinion of an independent certified public accountant or 
independent public accountant, and unaudited state- 
ments for any interim period ending not more than 
ninety days prior to the date of filing an application. 

(5) Cash flow statement of program. As part of the 
prospectus, if the program has been formed and owns 
assets, a cash flow statement, which may be unaudited, 
for the program for each of the last three fiscal years of 
the program (or for the life of the program, if less) and 
unaudited statements for any interim period between the 
end of the latest fiscal year and the date of the balance 
sheet furnished, and for the corresponding interim period 
of the preceding years. 

(6) Filing of other statements. Upon request by an 
applicant, the administrator may, where consistent with 
the protection of investors, permit the omission of one or 
more of the statements required under this section and 
the filing, in substitution thereof, of appropriate state- 
ments verifying financial information having comparable 
relevance to an investor in determining whether he 
should invest in the program. 
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[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181- 
83), § 460-34A-125, filed 9/14/83.] 


WAC 460-344-130 Opinions of counsel. (1) The 
application for qualification shall contain a favorable 
ruling from the IRS or an opinion of counsel to the ef- 
fect that the program will be treated as a "partnership" 
and not as an “association taxable as a corporation" for 
federal income tax purposes. An opinion of counsel shall 
be in form satisfactory to the administrator and shall be 
unqualified except to the extent permitted by the ad- 
ministrator. However, an opinion of counsel may be 
based on reasonable assumptions, such as (a) facts or 
proposed operations as set forth in the prospectus and 
organization document; (b) the absence of future 
changes in applicable laws; (c) compliance with certain 
procedures such as the execution and delivery of certain 
documents and the filing of a certificate of limited part- 
nership or an amended certificate, and (d) the continued 
maintenance of or compliance with certain financial, 
ownership or other requirements by the sponsor or gen- 
eral partner. The administrator may request from coun- 
sel as supplemental information such supporting legal 
memoranda and an analysis as he shall deem appropri- 
ate under the circumstances. To the extent the opinion 
of counsel or IRS ruling is based on the maintenance of 
or compliance with certain requirements or conditions by 
the sponsor or general partner, the prospectus shall con- 
tain representations that such requirements or conditions 
will be met and the partnership agreement shall, to the 
extent practicable, contain provisions requiring such 
compliance. 

There shall be included also an opinion of counsel to 
the effect that the units being offered will be duly auth- 
orized or created and validly issued interests in the pro- 
gram, and that the liability of the participants will be 
limited to their respective capital contributions, except 
as set forth in the prospectus. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181- 
83), § 460-34A-130, filed 9/14/83.] 


WAC 460-34A-135 Liability and indemnification. 
The sponsors shall not attempt to pass on to participants 
the unlimited liability imposed upon them by law except 
that the program agreement may provide for indemnifi- 
cation of the sponsor(s) under the following circum- 
stances and in the manner and to the extent indicated: 

(1) In any threatened, pending or completed action, 
suit or proceeding to which the sponsor was or is a party 
or is threatened to be made a party by reason of the fact 
that he is or was the sponsor of the program (other than 
an action by or in the right of the program) involving an 
alleged cause of action for damages arising from the 
performance of oil and gas activities including explora- 
tion, development, completion, or operation or other ac- 
tivities relative to management and disposition of oil and 
gas properties or production from such properties, the 
program may indemnify such sponsor against expenses, 
including attorneys' fees, judgments and amounts paid in 
settlement actually and reasonably incurred by him in 
connection with such action, suit or proceeding if the 
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sponsor acted in good faith and in a manner he reason- 
ably believed to be in or not opposed to the best interests 
of the program, and provided that his conduct does not 
constitute gross negligence, wilful or wanton misconduct, 
or a breach of his fiduciary obligations to the partici- 
pants. The termination of any action, suit of proceeding 
by judgment, order or settlement shall not, of itself, cre- 
ate a presumption that the sponsor did not act in good 
faith and in a manner which he reasonably believed to 
be in or not opposed to the best interests of the program. 

(2) In any threatened, pending or completed action or 
suit by or in the right of the program, to which the 
sponsor was or is a party or is threatened to be made a 
party, involving an alleged cause of action by a partici- 
pant or participants for damages arising from the activi- 
ties of the sponsor in the performance of management of 
the internal affairs of the program as prescribed by the 
program agreement or by the law of the state of organi- 
zation, or both, the program may indemnify such spon- 
sor against expenses, including attorneys’ fees, actually 
and reasonably incurred by him in connection with the 
defense or settlement of such action or suit if he acted in 
good faith and in a manner he reasonably believed to be 
in or not opposed to the best interests of the program as 
specified in this subsection (2), except that no indemni- 
fication shall be made in respect of any claim, issue or 
matter as to which the sponsor shall have been adjudged 
to be liable for negligence, misconduct, or breach of 
fiduciary obligation in the performance of his duty to 
the program as specified in this subsection (2), unless 
and only to the extent that the court in which such ac- 
tion or suit was brought shall determine upon applica- 
tion, that, despite the adjudication of liability but in 
view of all circumstances of the case, such person is 
fairly and reasonably entitled to indemnity for such ex- 
penses which such court shall deem proper. 

(3) To the extent that a sponsor has been successful 
on the merits or otherwise in defense of any action, suit 
or proceeding referred to in subsection (1) or (2) above, 
or in defense of any claim, issue or matter therein, the 
program may indemnify him against the expenses, in- 
cluding attorneys' fees, actually and reasonably incurred 
by him in connection therewith. 

(4) Any indemnification under subsection (1) or (2) 
above, unless ordered by a court, shall be made by the 
program only as authorized in the specific case and only 
upon a determination by independent legal counsel in a 
written opinion that indemnification of the sponsor is 
proper in the circumstances because he has met the ap- 
plicable standard of conduct set forth in subsection (1) 
or (2) above. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181- 
83), § 460-34A-135, filed 9/14/83.] 


WAC 460-34A-200 Regulation B filings. An issuer 
filing with the Securities and Exchange Commission un- 
der Regulation B must register its offering in the state of 
Washington pursuant to registration by qualification, 
RCW 21.20.210, and this chapter. 


[Statutory Authority: RCW 21.20.450. 83-19-035 (Order SDO-181-— 
83), § 460-34A-200, filed 9/14/83.] 
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460-36A-190 Other limitations. 
460-36A-195 Implementation. 


DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 
CHAPTER 


460-36A-010 Amendment of declaration of trust. [Order 304, § 
460-36A-010, filed 2/28/75, effective 4/1/75. For- 
merly chapter 460-36 WAC.] Repealed by 83-19- 
036 (Order SDO-180-83), filed 9/14/83. Statutory 
Authority: RCW 21.20.450. 

460-36A-015 Investment policy. [Order 304, § 460-36A-015, filed 
2/28/75, effective 4/1/75. Formerly chapter 460-36 
WAC.] Repealed by 83-19-036 (Order SDO-180— 
83), filed 9/14/83. Statutory Authority: RCW 
21.20.450. 

460-36A-020 Minimum net capital. [Order 304, § 460-36A-020, 
filed 2/28/75, effective 4/1/75. Formerly chapter 
460-36 WAC.] Repealed by 83-19-036 (Order 
SDO-180-83), filed 9/14/83. Statutory Authority: 
RCW 21.20.450. 

460-36A-025 Annual expenses. [Order 304, § 460-36A-—025, filed 
2/28/75, effective 4/1/75. Formerly chapter 460-36 
WAC.] Repealed by 83-19-036 (Order SDO-180- 
83), filed 9/14/83. Statutory Authority: RCW 
21.20.450. 

460-36A-030 Investment and activities. [Order 304, § 460-36A- 

030, filed 2/28/75, effective 4/1/75. Formerly chap- 

ter 460-36 WAC.] Repealed by 83-19-036 (Order 

SDO-180-83), filed 9/14/83. Statutory Authority: 

RCW 21.20.450. 

Period of investment advisory contract. [Order 304, § 

460-36A-035, filed 2/28/75, effective 4/1/75. For- 

merly chapter 460-36 WAC.] Repealed by 83-19- 

036 (Order SDO-180-83), filed 9/14/83. Statutory 

Authority: RCW 21.20.450. 

460-36A-040 Number and election of trustees. [Order 304, § 460- 

36A-040, filed 2/28/75, effective 4/1/75. Formerly 

chapter 460-36 WAC.] Repealed by 83—19-036 (Or- 

der SDO-180-83), filed 9/14/83. Statutory Author- 

ity: RCW 21.20.450. 

Removal of trustees. [Order 304, § 460-36A-045, 

filed 2/28/75, effective 4/1/75. Formerly chapter 

460-36 WAC.] Repealed by 83-19-036 (Order 

SDO-180-83), filed 9/14/83. Statutory Authority: 

RCW 21.20.450. 

460-364-050 Terms and conditions of securities. [Order 304, § 
460-36A-050, filed 2/28/75, effective 4/1/75. For- 
merly chapter 460-36 WAC.] Repealed by 83-19- 
036 (Order SDO-180-83), filed 9/14/83. Statutory 
Authority: RCW 21.20.450. 

460-36A-055 Annual meetings. [Order 304, § 460-36A-055, filed 
2/28/75, effective 4/1/75. Formerly chapter 460-36 
WAC.] Repealed by 83-19-036 (Order SDO-180- 


460-36A-035 


460-36A-045 
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83), filed 9/14/83. Statutory Authority: RCW 
21.20.450. 

460-36A-060 Annual reports. [Order 304, § 460-36A-—060, filed 
2/28/75, effective 4/1/75. Formerly chapter 460-36 
WAC.] Repealed by 83-19-036 (Order SDO-180— 
83), filed 9/14/83. Statutory Authority: RCW 
21.20.450. 

460-36A-065 Inspection of records. [Order 304, § 460—-36A-065, 
filed 2/28/75, effective 4/1/75. Formerly chapter 
460-36 WAC.] Repealed by 83-19-036 (Order 
SDO-—180-83), filed 9/14/83. Statutory Authority: 
RCW 21.20.450. 

460-36A-070 Disclosure on distribution. [Order 304, § 460-36A- 
070, filed 2/28/75, effective 4/1/75. Formerly chap- 
ter 460-36 WAC.] Repealed by 83-19-036 (Order 
SDO-180-83), filed 9/14/83. Statutory Authority: 
RCW 21.20.450. 

460-36A-075 Termination of trust. [Order 304, § 460-36A-075, 
filed 2/28/75, effective 4/1/75. Formerly chapter 
460-36 WAC.] Repealed by 83-19-036 (Order 
SDO-180-83), filed 9/14/83. Statutory Authority: 
RCW 21.20.450. 


WAC 460-36A-100 Definitions of terms. For the 
purposes of this chapter, the following definitions shall 
apply. 

(1) "Administrator" means the administrator of secu- 
rities of the department of licensing. 

(2) "Adviser" means the person(s) or entity responsi- 
ble for directing or performing the day-to-day business 
affairs of a real estate investment trust (REIT), includ- 
ing a person or entity to which an adviser subcontracts 
substantially all such functions. To the extent the provi- 
sions of these rules are germane they shall apply to self— 
administered REITs. 

(3) "Average invested assets" for any period shall 
mean the average of the aggregate book value of the as- 
sets of the trust invested, directly or indirectly, in equity 
interests in and loans secured by real estate, before re- 
serves for depreciation or bad debts or other similar 
noncash reserves computed by taking the average of 
such values at the end of each month during such period. 

(4) "Declaration of trust" means the declaration of 
trust, certificate or or articles of incorporation or other 
governing instrument pursuant to which a REIT is 
organized. 

(5) "Independent trustee(s)" means the trustee(s) of a 
REIT who are not affiliated, directly or indirectly, with 
an adviser of the REIT, whether by ownership of, own- 
ership interest in, employment by, any business or pro- 
fessional relationship with, or serves as an officer or 
director of, such adviser or an affiliated business entity 
of such adviser. Independent trustees shall also mean 
those who perform no other services for the REIT, ex- 
cept as trustee(s). An indirect relationship shall include 
circumstances in which a member of the immediate 
family of a trustee has one of the foregoing relationships 
with an adviser of the REIT or the REIT for which he 
or she serves as trustee. 

(6) "Leverage" means the aggregate amount of in- 
debtedness of a REIT for money borrowed (included 
purchase money mortgage loans) outstanding at any 
time, both secured and unsecured. 

(7) "Net assets" means the total assets (other than 
intangibles) at cost before deducting depreciation or 
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other noncash reserves less total liabilities, calculated at 
least quarterly on a basis consistently applied. 

(8) "Net income" for any period shall mean total rev- 
enues applicable to such period, less the expenses appli- 
cable to such period other than additions to reserves for 
depreciation or bad debts or other similar noncash 
reserves. 

(9) "Real estate investment trust" ("REIT") is a cor- 
poration, trust or association (other than a real estate 
syndication) which is engaged primarily in investing in 
equity interests in real estate (including fee ownership 
and leasehold interests) or in loans secured by real estate 
or both. 

(10) "Shares" means shares of beneficial interest or of 
common stock of a REIT of the class that has the right 
to elect the trustees of such REIT. 

(11) "Shareholders" of a REIT means the registered 
holders of its shares. 

(12) "Total operating expenses" for any period shall 
mean all cash operating expenses, including additional 
expenses paid directly or indirectly by the REIT to the 
adviser, its affiliates, or third parties based upon their 
relationship with the REIT, including loan administra- 
tion, servicing, engineering, inspection and all other ex- 
penses paid by the REIT, except the expense related to 
raising capital, for interest, taxes, and direct property 
acquisition, operation, maintenance and management 
costs. 

(13) "Trustee(s)" means the member(s) of the board 
of trustees or directors or other body which manages the 
REIT. 

(14) "Unimproved real property" means the property 
of a REIT which has the following three characteristics: 
(1) An equity interest in property which was not ac- 
quired for the purpose of producing rental or other 
operating income, (2) has no development or construc- 
tion in process on such land, and (3) no development or 
construction on such land is planned in good faith to 
commence on such land within one year. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180- 
83), § 460-36A-100, filed 9/14/83.] 


WAC 460-36A-105 Fairness of REIT offerings. 
The offer or sale of securities of a REIT may be deemed 
fair and equitable to public investors if any applicable 
statute of the jurisdiction in which the REIT is orga- 
nized or its declaration of trust or any other operative 
instrument which may not be amended without the ap- 
proval of the holders of at least a majority of the out- 
standing shares of the REIT contains provisions which 
satisfy the rules of this chapter 460-36A WAC. Regis- 
tration applications not conforming to the rules of this 
chapter shall be looked upon with disfavor, unless for 
good cause shown specific rules are waived by the ad- 
ministrator. A public offering of equity securities of a 
REIT other than shares (i.e., voting shares) will be 
looked upon with disfavor unless it'can be demonstrated 
that the shares of the REIT are publicly held. The vot- 
ing rights per share of equity securities of the REIT 
(other than the publicly held equity securities of the 
REIT) sold in a private offering shall not exceed voting 
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rights which bear the same relationship to the voting 
rights of the publicly held shares of the REIT as the 
consideration paid to the REIT for each privately of- 
fered REIT share bears to the book value of each out- 
standing publicly held share. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180- 
83), § 460-36A-105, filed 9/14/83.] 


WAC 460-36A-110 Trustees. (1) The REIT shall 
have a minimum of three trustees, each of whom (other 
than a trustee elected to fill the unexpired term of an- 
other trustee) is elected by the shareholders of the 
REIT, for a term not exceeding one year. Independent 
trustees shall nominate replacements for vacancies 
amongst the independent trustees’ positions. 

(2) The trustees shall establish written policies on in- 
vestments and borrowing and shall monitor the adminis- 
trative procedures, investment operations and 
performance of the REIT and the adviser to assure that 
such policies are carried out. The trustees may establish 
such committees as they deem appropriate (provided the 
majority of the members of each committee are inde- 
pendent trustees). 

(3) No trustee, officer, or adviser of the REIT or any 
person affiliated with such a person shall, directly or in- 
directly, purchase any asset from the REIT or acquire 
any asset for the purpose of reselling it to the REIT 
except, 

(a) initially to accumulate a portfolio of investments 
for the REIT under circumstances which are fully dis- 
closed, including the cost of such property to the affili- 
ate, in the prospectus by which the shares of the REIT 
are first offered to the public, or 

(b) thereafter, to purchase property to be acquired by 
the REIT upon completion of financing arrangements by 
the REIT. 

(4) A trustee may be removed by the vote or written 
consent of the holders of a majority of the outstanding 
shares of the REIT and can be removed at a special 
meeting. The declaration of trust of the REIT shall pro- 
vide for a call of a special meeting of shareholders for 
the purpose of removing a trustee in a manner consistent 
with the provisions of WAC 460-36A—130. 

(5) The declaration of trust shall specifically charge 
the independent trustees of the REIT with a fiduciary 
duty to the shareholders to supervise the relationship of 
the REIT with the adviser. The declaration of trust shall 
set forth specific requirements for the approval by at 
least a majority of the independent trustees of matters to 
which this section and WAC 460-36A-115, 460-36A— 
125, 460—36A-155, 460-36A-—160, 460-36A-165, 460- 
36A-170, 460-36A-180 and 460—-36A-190 of this 
chapter relate. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180— 
83), § 460-36A-110, filed 9/14/83.] 


WAC 460-36A-115 Investment policy. The prospec- 
tus or offering circular relating to each offering of secu- 
rities of a REIT must contain a statement in reasonable 
detail (except in coordination offerings with the securi- 
ties and exchange commission) of the investment policies 
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and objectives of the REIT being followed at the time or 
intended to be followed by the trustees. Such registration 
statement of the securities of the REIT shall include an 
explanation of the borrowing policies of the REIT. The 
independent trustees shall review the investment policies 
of the REIT with sufficient frequency and at least an- 
nually to determine that the policies being followed by 
the REIT at any time are in the best interests of its 
shareholders. Each such determination and the basis 
therefor shall be set forth in the minutes of the trustees. 
All documents incorporated by reference in coordination 
filings shall be submitted to the administrator in con- 
nection with the application for registration of the 
REIT's securities. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180- 
83), § 460-36A-115, filed 9/14/83.] 


WAC 460-36A-120 Liability of shareholders. The 
declaration of trust shall provide that (1) the shares of 
the REIT shall be nonassessable by the REIT whether a 
trust, corporation or other entity, (2) the shareholders of 
the REIT which is not a corporation shall not be per- 
sonally liable on account of any of the contractual obli- 
gations undertaken by the REIT, and (3) all written 
contracts to which the REIT which is not a corporation 
is a party shall include a provision that the shareholder 
shall not be personally liable thereon. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180— 
83), § 460-36A-120, filed 9/14/83.] 


WAC 460-36A-125 Reports and meetings. The 
REIT shall prepare an annual report concerning its op- 
erations for each fiscal year ending after the initial pub- 
lic offering of its securities containing financial 
statements prepared in accordance with generally ac- 
cepted accounting principles which are audited and re- 
ported on by independent certified public accountants. 
Each annual report shall be mailed or delivered to each 
shareholder as of a record date after the end of such fis- 
cal year and each holder of other publicly held securities 
of the REIT within 120 days after the end of the fiscal 
year to which it relates. There shall be an annual meet- 
ing of the shareholders of the REIT upon reasonable 
notice and within a reasonable period following delivery 
of the annual report. The independent trustees shall take 
reasonable steps to insure that these requirements are 
met. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180- 
83), § 460-36A-125, filed 9/14/83.] 


WAC 460-36A-130 Special meetings. Special meet- 
ings of the shareholders may be called by the chief ex- 
ecutive officer, by a majority of the trustees or by a 
majority of the independent trustees, and shall be called 
by any officer of the REIT upon written request of 
shareholders holding in the aggregate of not less than 
ten percent of the outstanding shares of the REIT enti- 
tled to vote at such meeting. The call of a special meet- 
ing shall state the nature of the business to be transacted 
and that no other business shall be considered at such 
meeting. 
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Upon receipt of a written request either in person or 
by registered mail stating the purpose(s) of the meeting 
requested by shareholders, the REIT shall provide all 
shareholders, within ten business days after receipt of 
said request, written notice (either in person or by mail) 
of a meeting and the purpose of such meeting to be held 
on a date not less than twenty nor more than sixty days 
after receipt of said request, at a time and place conve- 
nient to shareholders. 


(Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180— 
83), § 460-36A--130, filed 9/14/83.] 


WAC 460-36A-135 Inspection of records. A list of 
the names and addresses of all shareholders shall be 
maintained as part of the books and records of the 
REIT. Inspection of the REIT books and records (in- 
cluding shareholder records) by the administrator shall 
be provided upon request upon reasonable notice and 
during normal business hours. Inspection of such books 
and records by shareholders shall be permitted to the 
same extent as permitted under law applicable to share- 
holders of a corporation organized in the jurisdiction in 
which the REIT is organized. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180— 
83), § 460-36A-135, filed 9/14/83.] 


WAC 460-36A-140 Distributions. The declaration 
of trust shall state the manner in which distributions to 
shareholders are to be determined. 


[Statutory Authority; RCW 21.20.450. 83-19-036 (Order SDO-180- 
83), § 460-36A-140, filed 9/14/83.] 


WAC 460-36A-145 Change in declaration of trust. 
No change shall be made in the declaration of trust of 
the REIT without the vote or written consent of the 
holders of a majority of the outstanding shares. 


{Statutory Authority; RCW 21.20.450. 83-19-036 (Order SDO-180— 
83), § 460-36A—145, filed 9/14/83.] 


WAC 460-36A-150 Termination of REIT. The dec- 
laration of trust shall provide for the termination of the 
REIT by a vote of shareholders holding a majority of its 
outstanding shares. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180— 
83), § 460-36A-150, filed 9/14/83.] 


WAC 460-36A-155 Advisory contract. It shall be 
the duty of the trustees to evaluate the performance of 
the adviser before entering into or renewing an advisery 
contract. The criteria used in such evaluation shall be 
reflected in the minutes of such meeting. Each contract 
for the services of an adviser entered into by the trustees 
shall have a term of no more than one year. Each advi- 
sory contract shall be terminable by a majority of the 
independent trustees, or the adviser on sixty days written 
notice without cause. In the event of the termination of 
such contract, the adviser will cooperate with the REIT 
and take all reasonable steps requested to assist the 
trustees in making an orderly transition of the advisory 
function. The qualifications of the advisor shall be set 
forth in the prospectus or offering circular relating to 
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the initial public offering of the shares of the REIT and 
the trustees shall determine that any successor adviser 
possesses sufficient qualifications (1) to perform the ad- 
visory function for the REIT and (2) to justify the com- 
pensation provided for in its contract with the REIT. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180-— 
83), § 460-36A-155, filed 9/14/83.] 


WAC 460-36A-160 Adviser compensation. The in- 
dependent trustees shall determine from time to time 
and at least annually that the compensation which the 
REIT contracts to pay to the adviser is reasonable in re- 
lation to the nature and quality of services performed. 
The independent trustees shall also supervise the per- 
formance of the adviser and the compensation paid to it 
by the REIT to determine that the provisions of such 
contract are being carried out. Each such determination 
shall be based on the factors set forth below and all 
other factors such independent trustees may deem rele- 
vant and the findings of such trustees on each of such 
factors shall be recorded in the minutes of the trustees: 

(1) The size of the advisory fee in relation to the size, 
composition and profitability of the portfolio of the 
REIT; 

(2) The success of the adviser in generating opportun- 
ities that meet the investment objectives of the REIT; 

(3) The rates charged to other REITs and to investors 
other than REITs by advisers performing similar 
services; 

(4) Additional revenues realized by the adviser and its 
affiliates through their relationship with the REIT, in- 
cluding loan administration, underwriting or broker 
commissions, servicing, engineering, inspection and other 
fees, whether paid by the REIT or by others with whom 
the REIT does business; 

(5) The quality and extent of service and advice fur- 
nished by the adviser. 

(6) The performance of the investment portfolio of the 
REIT, including income, conservation or appreciation of 
capital, frequency of problem investments and compe- 
tence in dealing with distress situations, and 

(7) The quality of the portfolio of the REIT in rela- 
tionship to the investments generated by the adviser for 
its own account. 


{Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180- 
83), § 460-36A-160, filed 9/14/83.] 


WAC 460-36A-165 Total expenses. The declaration 
of trust shall provide that the independent trustees will 
determine, from time to time but at least annually, that 
the total fees and expenses of the REIT are reasonable 
in light of the investment experience of the REIT, its net 
assets, its net income, and the fees and expenses of other 
comparable advisers in real estate. Each such determi- 
nation shall be reflected in the minutes of the meeting of 
the trustees. 

The total operating expenses of the trust shall (in the 
absence of a satisfactory showing to the contrary) be 
deemed to be excessive if they exceed in any fiscal year 
the greater of two percent of its average invested assets 
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or twenty-five percent of its net income for such year. 
The independent trustees shall have the fiduciary re- 
sponsibility of limiting such expenses to amounts that do 
not exceed such limitations unless such independent 
trustees shall have made a finding that, based on such 
unusual or nonrecurring factors which they deem suffi- 
cient, a higher level of expenses is justified for such year. 
Any such finding and the reasons in support thereof 
shall be reflected in the minutes of the meeting of the 
trustees. 

Within sixty days after the end of any fiscal quarter 
of the trust for which total operating expenses (for the 
twelve months then ended) exceeded two percent of av- 
erage assets or twenty-five percent of net income, 
whichever is greater, there shall be sent to the share- 
holders of the trust a written disclosure of such fact, to- 
gether with an explanation of the factors the 
independent trustees considered in arriving at the con- 
clusion that such higher operating expenses were 
justified. 

In the event the independent trustees do not determine 
such excess expenses are justified, the adviser shall re- 
imburse the REIT at the end of the twelve month period 
the amount by which the aggregate annual expenses 
paid or incurred by the REIT exceed the limitations 
herein provided. 

The trust shall also publish to its shareholders quar- 
terly (1) the ratio of the costs of raising capital during 
the quarter to the capital raised, and (2) the aggregate 
amount of advisery fees and the aggregate amount of 
other fees paid to the adviser and all affiliates of the ad- 
viser by the REIT and including fees or charges paid to 
the adviser and all affiliates of the adviser by third par- 
ties doing business with the REIT. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180- 
83), § 460-36A-165, filed 9/14/83.] 


WAC 460-36A-170 Leverage. The aggregate bor- 
rowings of the REIT, secured and unsecured, shall be 
reasonable in relation to the net assets of the REIT and 
shall be reviewed by the trustees at least quarterly. The 
maximum amount of such borrowings in relation to the 
net assets shall, in the absence of a satisfactory showing 
that a higher level of borrowing is appropriate, not ex- 
ceed three hundred percent. Any excess in borrowing 
over such 300% level shall be approved by a majority of 
the independent trustees and disclosed to shareholders in 
the next quarterly report of the REIT, along with justi- 
fication for such excess. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180- 
83), § 460-36A-170, filed 9/14/83.] 


WAC 460-36A-175 Minimum capital. Prior to the 
initial public offering, the net assets of the REIT shall 
be not less than the lesser of (1) ten percent of the total 
net assets upon completion of such public offering, or 
(2) $200,000. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180- 
83), § 460-36A-175, filed 9/14/83.] 
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WAC 460-36A-180 Appraisal. The consideration 
paid for real property acquired by the REIT shall ordi- 
narily be based on the fair market value of the property 
as determined by a majority of the trustees. In cases in 
which a majority of the independent trustees so deter- 
mine, such fair market value shall be as determined by a 
qualified independent real estate appraiser selected by 
the independent trustees. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180- 
83), § 460-36A-180, filed 9/14/83.] 


WAC 460-36A-185 Indemnification. The trustees 
and adviser of the REIT shall be deemed to be in a 
fiduciary relationship to the public investors, and the 
prospectus or offering circular shall so state. Trustees 
and advisers shall not be exonerated from liability to in- 
vestors for any losses caused by gross negligence or will- 
ful or wanton misconduct. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180— 
83), § 460-36A-185, filed 9/14/83.] 


WAC 460-36A-190 Other limitations. The REIT 
may not: 

(1) Invest more than ten percent of its total assets in 
unimproved real property or mortgage loans on unim- 
proved real property. 

(2) Invest in commodities or commodity future con- 
tracts. Such limitation is not intended to apply to inter- 
est rate futures, when used solely for hedging purposes. 

(3) Invest in junior mortgage loans unless, by ap- 
praisal or other method that the independent trustees 
determine, 

(a) The capital invested in such mortgage loan is ade- 
quately secured on the basis of the equity of the bor- 
rower in the property underlying such investment and 
the ability of the borrower to repay the mortgage loan, 
or 

(b) Such mortgage loan of the REIT is a financing 
device entered into by the REIT to establish the priority 
of its capital investment over the capital invested by 
others investing with the REIT in a real estate project. 
The trustees shall determine that any such junior mort- 
gage loan is not and may not be made subordinate to a 
mortgage held by the adviser, an affiliate of the adviser, 
or a trustee of the REIT. 

(4) Issue redeemable equity securities. 

(5) Issue debt securities unless the historical debt ser- 
vice coverage (in the most recently completed fiscal 
year) as adjusted for known changes is sufficient to 
properly service that higher level of debt. 

(6) Issue options or warrants to purchase its shares at 
exercise prices less than the fair market value of such 
securities on the date of grant and for consideration 
(which may include services) that in the judgment of the 
independent trustees, has a market value less than the 
value of such option on the date of grant. In no event 
shall such options or warrants be exercisable later than 
five years from the date of the issuance thereof. In addi- 
tion, the aggregate number of shares issuable at any 
time upon exercise of outstanding options or warrants 
shall not exceed an amount equal to ten percent of the 
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outstanding shares of the REIT on the date of grant of 
any options or warrants. 

(7) Invest more than one percent of its assets in real 
estate contracts of sale, unless such real estate contracts 
of sale are recordable in the chain of title. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180- 
83), § 460-36A-190, filed 9/14/83.] 


WAC 460-36A-195 Implementation. To provide an 
orderly implementation of the rules of this chapter 460- 
36A WAC any changes that need to be made in the 
declaration of trust of the REIT in order to comply with 
these rules may be made at the next regularly scheduled 
meeting of the shareholders of the REIT. 


[Statutory Authority: RCW 21.20.450. 83-19-036 (Order SDO-180— 
83), § 460-36A—195, filed 9/14/83.] 


Chapter 460-40A WAC 
INVESTMENT COMPANIES 


WAC 


460-40A-015 Prohibition on promotional shares. 
460-40A-020 Prohibition on options. 
460-40A-025 Selling expenses. 

460-40A-040 Insurance plan. 


DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 
CHAPTER 


460-40A-030 Management fee. [Order 304, § 460-40A-030, filed 
2/28/75, effective 4/1/75.] Repealed by 79-09-028 
(Order SD-57-79), filed 8/14/79. Statutory Author- 
ity: RCW 21.20.450. 


WAC 460-40A-015 Prohibition on promotional 
shares. No promotional shares, as defined in WAC 460- 
10A-—050 of these rules, shall be issued in connection 
with the sale of securities of an investment company. 


[Order 304, § 460-40A-015, filed 2/28/75, effective 4/1/75.] 


WAC 460-40A-020 Prohibition on options. No op- 
tion shall be issued by an open—end investment company; 
however, that this prohibition does not apply to short- 
term options issued to permit the reinvestment of divi- 
dends or distributions of capital gains. 


[Order 304, § 460-40A-020, filed 2/28/75, effective 4/1/75.] 


WAC 460-40A-025 Selling expenses. The sales 
charges or load, including all compensation to distribu- 
tors, brokers, dealers and agents, in connection with the 
sale of securities of an open-end investment company 
shall not exceed 9 percent of the offering price prior to 
the deduction of such charges. No sales charges may be 
imposed upon the sale of securities of an open-end in- 
vestment company resulting from the reinvestment of 
distributions of capital gains. 


[Order 304, § 460-40A-025, filed 2/28/75, effective 4/1/75.] 


WAC 460-40A-040 Insurance plan. The sale of se- 
curities of an investment company in conjunction with 
the sale of life insurance shall conform with the follow- 
ing conditions: 
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(1) Any person selling such securities and insurance 
shall be the holder of: 

(a) A valid Washington security license authorizing 
him to act as a broker—dealer or agent, and 

(b) Such authorization from the Washington Insur- 
ance Commissioner as may be required under the Insur- 
ance Code to act as an insurance broker or agent. 

(2) The material features of the plan shall be fully 
and fairly disclosed to the prospective purchaser in a 
manner which will afford him an opportunity to make an 
informed judgment. 

(3) The purchaser shall be billed on a form which 
shall clearly distinguish between the cost of the securi- 
ties and the cost of the insurance. 

(4) The purchaser shall have the right to cancel the 
insurance coverage at any time without forfeiting any 
securities already purchased or losing the right to con- 
tinue purchasing securities. 

(5) The purchaser shall have the right to discontinue 
the further purchase of securities without forfeiting any 
securities already purchased or cancelling the insurance 
coverage: Provided, however, That when the insurance 
coverage is declining balance term insurance, a require- 
ment may be cancelled whenever the purchase of securi- 
ties is discontinued. 

(6) One or more policies of insurance shall be issued 
in the purchaser's name and delivered to him. 

(7) The securities shall be issued to the purchaser and 
the security certificates shall be delivered to him or such 
securities shall be issued and credited to his account or 
shares record with the investment company and a mem- 
orandum of such entry shall be delivered to him. 


[Order 304, § 460-40A-040, filed 2/28/75, effective 4/1/75.] 


Chapter 460-424 WAC 
EXEMPT SECURITIES 


WAC 


460-42A-010 Employee plans. 

460-42A-020 Government bonds payable from industrial or com- 
mercial enterprises. 

460-42A-030 Exemption of securities pursuant to RCW 
21,20.310(1). 

460-42A-080 Blue chip exemption. 

460-42A-081 Exchange and national market system exemption. 

460-42A-085 International banks. 


WAC 460-42A-010 Employee plans. The exemption 
contained in RCW 21.20.310(10) is available only for 
any investment contract evidencing an interest in any 
employee plan; the exemption is not available for the is- 
suance or distribution of other securities, such as stock. 
The issuance or distribution of such other securities to 
the employee must be made pursuant to a registration or 
other available exemption. 


[Order SD-131-77, § 460-42A-010, filed 11/23/77,] 


WAC 460-42A-020 Government bonds payable from 
industrial or commercial enterprises. The term "indus- 
trial or commercial enterprise" as employed in RCW 
21.20.310(1) includes, but is not limited to, a private 
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profit or nonprofit hospital, health care facility, college, 
university or educational institution, single or multifam- 
ily mortgage loan program, port authority concession- 
aire, or manufacturing or service business. 


[Statutory Authority: RCW 21,20.310(1) and 21.20.450. 89-21-031 


(Order SDO-160-89), § 460-42A-020, filed 10/11/89, effective’ 


11/11/89. Statutory Authority: RCW 21.20.450. 81-04-048 (Order 
SDO-15-81), § 460-42A—020, filed 2/3/81.] 


WAC 460-42A-030 Exemption of securities pursu- 
ant to RCW 21.20.310(1). Any security which would 
otherwise be exempt from registration under RCW 
21.20.310(1) except that it is payable from a nongov- 
ernmental industrial or commercial enterprise shall be 
exempt from registration if it meets the requirements of 
either subsection (1) or (2) of this section: 

(1) The security receives a rating of "AA" or better 
from Standard and Poor's Corporation or an equivalent 
rating from Moody's Investors Service, Inc.; or 

(2)(a) The security is issued to fund a single-family 
mortgage loan program established and operated by a 
state housing finance agency; and 

(b) The security receives a rating of at least "A+" 
from Standard and Poor's Corporation or an equivalent 
rating from Moody's Investors Service, Inc. 

[Statutory Authority: RCW 21.20.310(1) and 21.20.450. 89~17-080 
ao ER § 460-42A-030, filed 8/17/89, effective 
9 5 


WAC 460-42A-080 Blue chip exemption. (1) Any 
security that meets all of the following conditions is ex- 
empted under RCW 21.20.310(8): 

(a) If the issuer is not organized under the laws of the 
United States or a state, it has appointed a duly author- 
ized agent in the United States for service of process and 
has set forth the name and address of such agent in its 
prospectus; 

(b) A class of the issuer's securities is required to be 
and is registered under section 12 of the Securities Ex- 
change Act of 1934, and has been so registered for the 
three years immediately preceding the offering date; 

(c) Neither the issuer nor a significant subsidiary has 
had a material default during the lesser of the last seven 
years or the issuer's existence in the payment of (i) 
principal, interest, dividend, or sinking fund installment 
on preferred stock or indebtedness for borrowed money, 
or (ii) rentals under leases with terms of three years or 
more. A "material default” is a failure to pay, the effect 
of which is to cause indebtedness to become due prior to 
its stated maturity or to cause termination or reentry 
under a lease prior to its stated expiration, if the indebt- 
edness or the rental obligation for the unexpired term 
exceeds five percent of the issuer's (and its consolidated 
subsidiaries) total asséts, or if the arrearage in required 
dividend payments on preferred stock is not cured within 
thirty days; 

(d) The issuer has had annual consolidated net income 
(before extraordinary items and the cumulative effect of 
accounting changes) as follows: (i) At least one million 
dollars in four of its last five fiscal years including its 
last fiscal year, and (ii) if the offering is of interest 
bearing securities, at least one and one-half times its 
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annual interest expense, calculating net income before 
deduction for income taxes and depreciation and giving 
effect to the proposed offering and the intended use of 
the proceeds, for its last fiscal year. "Last fiscal year" 
means the most recent year for which audited financial 
statements are available, provided that such statements 
cover a fiscal period ended not more than fifteen months 
from the commencement of the offering. 

(e) If the offering is of stock or shares (other than 
preferred stock or shares), and except as otherwise re- 
quired by law, the securities have voting rights at least 
equal to the securities of each of the issuer's outstanding 
classes of stock or shares (other than preferred stock or 
shares), with respect to (i) the number of votes per 
share, and (ii) the right to vote on the same general cor- 
porate decisions; 

(f) If the offering is of stock or shares (other than 
preferred stock or shares), the securities are owned ben- 
eficially or of record, on any date within six months 
prior to the commencement of the offering, by at least 
twelve hundred persons, and on that date there are at 
least seven hundred fifty thousand of the shares out- 
standing with an aggregate market value, based on the 
average bid price, of at least three million seven hundred 
fifty thousand dollars. In determining the number of 
persons who are beneficial owners of the stock or shares, 
the issuer or a broker-dealer may rely in good faith 
upon written information furnished by record owners; 

(g) Provided that, if the securities to be issued are 
listed, or approved for listing upon notice of issuance, on 
the New York Stock Exchange, Inc. or the American 
Stock Exchange, Inc., and the current original listing 
standards of that exchange are satisfied as of the end of 
the issuer's most recent fiscal year, the conditions of (c) 
of this subsection need be met for only five years and the 
annual net earnings requirement of (d)(i) of his subsec- 
tion shall be two hundred fifty thousand dollars; 

(h) And provided further that, if the issuer of the se- 
curities is a finance company with liquid assets of at 
least one hundred five percent of its liabilities (other 
than deferred income taxes, deferred investment tax 
credits, capital stock and surplus) at the end of each of 
its last five fiscal years, the net income requirement of 
(d)(ii) of this subsection, but before deduction for inter- 
est expense, shall be one and one-fourth times its annual 
interest expense. "Finance company" means a company 
engaged primarily in the business of wholesale, retail, 
installment, mortgage, commercial, industrial or con- 
sumer financing, banking or factoring. "Liquid assets" 
means cash receivables payable on demand or not more 
than twelve years following the close of the company's 
last fiscal year, and readily marketable securities, in 
each case less applicable reserves and unearned income. 

(2) An issuer meets the conditions of WAC 460—42A-— 
080 (1)(b), (c) and (d) if either the issuer or the issuer 
and the issuer's predecessor, taken together, meet these 
conditions and if: (a) The succession was primarily for 
the purpose of changing the state of incorporation of the 
predecessor or forming a holding company and the assets 
and liabilities of the successor at the time of succession 
were substantially the same as those of the predecessor, 
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or (b) all predecessors met the conditions at the time of 
succession and the issuer has continued to do so since the 
succession. 

[Statutory Authority: RCW 21.20.310(8) and 21.20.450. 88-01-061 
(Order SDO-115B-87), § 460-42A-080, filed 12/17/87; 82-18-037 
(Order SDO-100-82), § 460-42A-080, filed 8/27/82; 80-04-037 
(Order SDO-37-80), § 460-42A-080, filed 3/19/80. Statutory Au- 
thority: 1979 ex.s. c 68 § 20(8). 79-09-028 (Order SD-57-79), § 460- 
42A--080, filed 8/14/79.] 


WAC 460-42A-081 Exchange and national market 
system exemption. (1) Any securities listed or desig- 
nated, or approved for listing or designation upon notice 
of issuance on the New York Stock Exchange, the 
American Stock Exchange, or the NASDAQ/NMS 
interdealer quotation system, any other security of the 
same issuer which is of senior or substantially equal 
rank, any security called for by subscription rights or 
warrants so listed or approved, or any warrant or right 
to purchase or subscribe to any of the foregoing is ex- 
empt under RCW 21.20.310(8), provided that the issuer 
must meet the minimum published criteria for listing or 
designation as adopted by the exchange or interdealer 
quotation system. The administrator may by order with- 
draw this exemption as to an exchange or interdealer 
quotation system or a particular security when necessary 
in the public interest for the protection of investors. 

(2) For the purposes of nonissuer transactions only, 
any security listed or approved for listing upon notice of 
issuance on the NASDAQ/NMS interdealer quotation 
system, the New York Stock Exchange, the American 
Stock Exchange, the Midwest Stock Exchange, the 
Spokane Stock Exchange or any other stock exchange 
registered with the federal securities and exchange com- 
mission and approved by the director; any other security 
of the same issuer which is of senior or substantially 
equal rank; any security called for by subscription rights 
or warrants so listed or approved; or any warrant or 
right to purchase or subscribe to any of the foregoing, is 
exempted under RCW 21.20.310(8). 

[Statutory Authority: RCW 21.20.310(8) and 21.20.450. 89-21-032 
(Order SDO-161-89), § 460-42A-081, filed 10/11/89, effective 


11/11/89; 82-18-037 (Order SDO-100-82), § 460-42A-081, filed 
8/27/82.] 


WAC 460-42A-085 International banks. Any secu- 
rity issued or guaranteed as to both principal and inter- 
est by an international bank of which the United States 
is a member is exempted under RCW 21.20.310(8). 


[Statutory Authority: RCW 21.20.310(8) and 21.20.450. 80-04-037 
(Order SDO-37-80), § 460-42A-085, filed 3/19/80.] 


Chapter 460-444 WAC 
EXEMPT TRANSACTIONS 


WAC 

460-44A-050 Isolated nonissuer transaction. 

460-44A-075 Definition of real estate mortgages when "offered and 
sold as a unit." 

460-44A-200 Exemption from registration for secondary transac- 
tions pursuant to RCW 21.20.320(15). 

460-44A-500 Preliminary notes. 

460-44A-501 Definitions and terms. 
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460-44A-502 
460-44A—503 
460-44A-504 


General conditions to be met. 

Filing of notice and payment of fee prior to sale. 

Exemption for limited offers and sales of securities 
not exceeding $250,000 to not more than twenty 
purchasers. 

Uniform offering exemption for limited offers and 
sales of securities not exceeding $5,000,000. 

Exemption for nonpublic offers and sales without re- 
gard to dollar amount of offering. 

Insignificant deviations from a term, condition, or re- 
quirement of WAC 460-44A-501 through 460- 
44A-506. 


460-44A-505 
460-44 A-506 
460-444-508 


DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 
CHAPTER 


460-44A-010 Nonpublic offering exemption pursuant to RCW 
21.20.320(1). [Statutory Authority: RCW 21.20.450. 
80-04-037 (Order SDO-37-80), § 460-44A-010, 
filed 3/19/80; Order SD-130~-77, § 460-44A-010, 
filed 11/23/77; Order 342, § 460-444-010, filed 
9/29/75.] Repealed by 82-21-031 (Order SDO-98- 
82), filed 10/15/82. Statutory Authority: RCW 
21.20.320(1) and 21.20.450. 

Text of rule. [Statutory Authority; RCW 21.20.450. 
80-04-037 (Order SDO-37-80), § 460-444-020, 
filed 3/19/80; Order SD-130-77, § 460-44A-020, 
filed 11/23/77; Order 342, § 460-444-020, filed 
9/29/75.) Repealed by 82-21-031 (Order SDO-98- 
82), filed 10/15/82. Statutory Authority: RCW 
21.20.320(1) and 21.20.450. 

Selling expense limitations and suitability standards 
for nonpublic offerings. [Statutory Authority; RCW 
21.20.320 (1) and (9), and 21.20.450. 80-04-037 
(Order SDO-37-80), § 460-44A-030, filed 3/19/80; 
Order SD-130-77, § 460-44A-030, filed 11/23/77; 
Order 342, § 460-44A--030, filed 9/29/75.] Repealed 
by 82-21-031 (Order SDO-98-82), filed 10/15/82. 
Statutory Authority: RCW 21.20.320(1) and 
21.20.450, 

Form of notification of claim of exemption and report 
of sales. [Order SD-130-77, § 460-44A-040, filed 
11/23/77.] Repealed by 80-04-037 (Order SDO-37— 
80), filed 3/19/80. Statutory Authority: RCW 
21.20.450. 

Form of notification of claim of exemption pursuant 
to WAC 460-44A-010 through 460-44A—041. [Stat- 
utory Authority; RCW 21.20.320 (1) and (9). 80-04- 
037 (Order SDO-37-80), § 460-44A-041, filed 
3/19/80,] Repealed by 82~-21-031 (Order SDO--98— 
82), filed 10/15/82. Statutory Authority: RCW 
21.20,320(1) and 21.20.450. 

Report of sales for offering under WAC 460-44A- 
020. [Statutory Authority; RCW 21.20.320 (1) and 
(9), and 21.20.450. 80-04-037 (Order SDO-37-80), 
§ 460-44A-045, filed 3/19/80.] Repealed by 82-21- 
031 (Order SDO-98-82), filed 10/15/82. Statutory 
Authority: RCW 21.20.320(1) and 21.20.450. 
Limited offering exemption pursuant. to RCW 
21.20.320(9). [Statutory Authority: RCW 21.20.320 
(1) and (9), and 21.20.450. 80-04-037 (Order SDO- 
37-80), § 460-44A-060, filed 3/19/80; Order SD- 
130-77, § 460-44A-060, filed 11/23/77.] Repealed 
by 90-09-059, filed 4/17/90, effective 5/18/90. 
Statutory Authority: RCW 21.20.450, 21.20.320 (1), 
(9) and (17) and 21.20.340(11). 

Notification of claim of exemption pursuant to WAC 
460-44A-060. [Statutory Authority: RCW 21.20.320 
(1) and (9), and 21.20.450. 80-04-037 (Order SDO- 
37-80), § 460-44A-065, filed 3/19/80.] Repealed by 
90-09-059, filed 4/17/90, effective 5/18/90, Statu- 
tory Authority: RCW 21.20.450, 21.20.320 (1), (9) 
and (17) and 21.20.340(11). 

Report of sales for offering under WAC 460-44A— 
060. [Statutory Authority: RCW 21.20.320 (1) and 
(9), and 21.20.450. 80-04-037 (Order SDO-37-80), 
§ 460-444-070, filed 3/19/80.] Repealed by 90-09— 
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460-44 A-045 
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460-44A-065 


460-44A-070 


(1990 Ed.) 


460-44A-500 


059, filed 4/17/90, effective 5/18/90. Statutory Au- 
thority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 


WAC 460-44A-050 Isolated nonissuer transaction. 
A nonissuer "isolated transaction" within the meaning of 
RCW 21.20.320(1) includes: 

(1) Any sale of an outstanding security by or on be- 
half of a person not in control of the issuer or controlled 
by the issuer or under common control with the issuer 
and not involving a distribution. A transaction is pre- 
sumed to be "isolated" if it is one of not more than three 
such transactions during the prior twelve months; 

(2) Any sale of an outstanding security by or on be- 
half of a person in control of the issuer or controlled by 
the issuer or under common control with the issuer if the 
sale is effected pursuant to brokers' transactions in ac- 
cordance with section 4(4) of the Securities Act of 1933 
and Rule 144 thereunder. 


[Order SD-130-77, § 460-44A-050, filed 11/23/77.] 


WAC 460-44A-075 Definition of real estate mort- 
gages when “offered and sold as a unit." A bond or other 
evidence of indebtedness secured by a mortgage, deed of 
trust or agreement of sale, is not "offered and sold as a 
unit" within the meaning of section RCW 21.20.320(5), 
if it is part of an offering including other bonds or evi- 
dences of indebtedness secured by interests in real or 
personal property owned or developed by the same per- 
son or by persons affiliated by reason of direct or indi- 
rect control; or if it is offered or sold with any right of 
recourse or substitution against or any guaranty by the 
offeror or any person other than the debtor. 


[Statutory Authority; RCW 21.20,450. 80-04-037 (Order SDO--37-—- 
80), § 460-44A-075, filed 3/19/80.] 


WAC 460-44A-200 Exemption from registration 
for secondary transactions pursuant to RCW 
21.20.320(15). The term "securities previously sold and 
distributed to the public" as used in RCW 
21.20.320(15) shall not include securities sold and dis- 
tributed pursuant to Securities and Exchange Commis- 
sion Regulation D that have not been registered with the 
securities administrator of this state pursuant to the Se- 
curities Act of Washington. The administrator finds that 
in enacting RCW 21.20.320(15) the legislature did not 
contemplate the exemption of offers and sales of securi- 
ties in the state of Washington that have been reviewed 
by neither the Securities and Exchange Commission nor 
the securities administrator of this state. 


[Statutory Authority: RCW 21.20.450 and 21.20.320(15). 86-15-023 
(Order SDO-89-86), § 460-44A-200, filed 7/14/86.] 


WAC 460-44A-500 Preliminary notes. (1) The 
rules of WAC 460-44A—501 through 460—-44A-—508 re- 
late to transactions exempted from the registration re- 
quirements of the Federal Securities Act of 1933 and 
RCW 21.20.140. WAC 460-44A-504 is an exemption 
from registration for offerings exempted under Securi- 
ties and Exchange Commission Rule 504 or Rule 147. 
WAC 460-44A-505 is an exemption from registration 
for offerings exempted under Securities and Exchange 
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Commission Rule 505. WAC 460—44A—506 is an ex- 
emption from registration for offerings exempted under 
Securities and Exchange Commission Rule 506. Such 
transactions are not exempt from the anti—fraud, civil li- 
ability, or other provisions of the federal and state secu- 
rities laws. Issuers are reminded of their obligation to 
provide such further material information, if any, as 
may be necessary to make the information required un- 
der these rules, in light of the circumstances under 
which it is furnished, not misleading. 

(2) Attempted compliance with the exemption of 
WAC 460-44A-504, 460-44A-505, or 460-44A—506 
does not act as an exclusive election; the issuer can also 
claim the availability of any other applicable exemption. 

(3) These rules are available only to the issuer of the 
securities and not to any affiliate of that issuer or to any 
other person for resale of the issuer's securities. The 
rules provide an exemption only for the transactions in 
which the securities are offered or sold by the issuer, not 
for the securities themselves. 

(4) In any proceeding involving the rules in WAC 
460-44A-501 through 460-44A-—508, the burden of 
proving the exemption or an exception from a definition 
or condition is upon the person claiming it. 

(5) The effective date of the adoption of rules WAC 
460-44A-501, 460-44A—502, 460-44A-—503, and 460- 
444-506 is May 25, 1982. Existing rules WAC 460- 
44A-010 through 460-44A-045 will be repealed on the 
adoption and effectiveness of the permanent rules WAC 
460-44A-501, 460-44A-502, 460-44A-503, and 460- 
44A-506; no filings for exemption under rules WAC 
460-44A-010 through 460-44A-045 will be accepted 
after repeal. For those offerings made in compliance 
with WAC 460-44A-010 through 460-44A-—045 which 
commence or commenced prior to the date of repeal and 
which continue past the date of repeal, no registration is 
required if the offering terminates before June 30, 1983. 

(6) For offerings commenced but not completed prior 
to the amendment of WAC 460-44A-—S01 through 460- 
44A~508, issuers may opt to follow the rules in effect at 
the date of filing notice of the offering. 


[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-44A-500, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320 (1) and (16) and 
21.20.450. 89-17-076 (Order SDO-122-89), § 460-44A-S00, filed 
8/17/89, effective 9/17/89; 88-15-024 (Order SDO-71-88), § 460- 
44A-500, filed 7/12/88. Statutory Authority; RCW 21.20.320 (1) and 
(17). 86-15-003 (Order SDO-80-86), § 460-44A-500, filed 7/3/86. 
Statutory Authority; RCW 21.20.320(1) and 21.20.450. 82-21-031 
(Order SDO-98-82), § 460-44A-—500, filed 10/15/82.] 


WAC 460-44A-501 Definitions and terms. As used 
in rules WAC 460-44A—501 through 460-44A—508, the 
following terms shall have the meaning indicated: 

(1) "Accredited investor" shall mean any person who 
comes within any of the following categories, or who the 
issuer reasonably believes comes within any of the fol- 
lowing categories, at the time of the sale of the securities 
to that person: 

(a) Any bank as defined in section 3 (a)(2) of the Se- 
curities Act of 1933, or any savings and loan association 
or other institution as defined in section 3 (a)(5)(A) of 
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the Securities Act of 1933 whether acting in its individ- 
ual or fiduciary capacity; any broker or dealer registered 
pursuant to section 15 of the Securities Exchange Act of 
1934; any insurance company as defined in section 2(13) 
of the Securities Act of 1933; any investment company 
registered under the Investment Company Act of 1940 
or a business development company as defined in section 
2 (a)(48) of that act; any small business investment 
company licensed by the U.S. Small Business Adminis- 
tration under section 301 (c) or (d) of the Small Busi- 
ness Investment Act of 1958; any plan established and 
maintained by a state, its political subdivisions, or any 
agency or instrumentality of a state or its political sub- 
divisions, for the benefit of its employees, if such plan 
has total assets in excess of $5,000,000; any employee 
benefit plan within the meaning of Title I of the Em- 
ployee Retirement Income Security Act of 1974, if the 
investment decision is made by a plan fiduciary, as de- 
fined in section 3(21) of such act, which is either a bank, 
savings and loan association, insurance company, or reg- 
istered investment adviser, or if the employee benefit 
plan has total assets in excess of $5,000,000 or, if a self— 
directed plan, with investment decisions made solely by 
persons that are accredited investors; 

(b) Any private business development company as de- 
fined in section 202 (a)(22) of the Investment Advisers 
Act of 1940; 

(c) Any organization described in section 501 (c)(3) 
of the Internal Revenue Code, corporation, 
Massachusetts or similar business trust, or partnership, 
not formed for the specific purpose of acquiring the se- 
curities offered, with total assets in excess of $5,000,000; 

(d) Any director, executive officer, or general partner 
of the issuer of the securities being offered or sold, or 
any director, executive officer, or general partner of a 
general partner of that issuer; 

(e) Any natural person whose individual net worth, or 
joint net worth with that person's spouse, at the time of 
his purchase exceeds $1,000,000; 

(f) Any natural person who had an individual income 
in excess of $200,000 in each of the two most recent 
years or joint income with that person's spouse in excess 
of $300,000 in each of those years and has a reasonable 
expectation of reaching the same income level in the 
current year; 

(g) Any trust, with total assets in excess of 
$5,000,000, not formed for the specific purpose of ac- 
quiring the securities offered, whose purchase is directed 
by a sophisticated person as described in 17 CFR Sec. 
230.506 (b)(2)(ii); and 

(h) Any entity in which all of the equity owners are 
accredited investors. 

(2) "Affiliate" an "affiliate" of, or person "affiliated" 
with, a specified person shall mean a person that di- 
rectly, or indirectly through one or more intermediaries, 
controls or is controlled by, or is under common control 
with, the person specified; 

(3) "Aggregate offering price" shall mean the sum of 
all cash, services, property, notes, cancellation of debt, or 
other consideration to be received by an issuer for issu- 
ance of its securities. Where securities are being offered 
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for both cash and noncash consideration, the aggregate 
offering price shall be based on the price at which the 
securities are offered for cash. Any portion of the aggre- 
gate offering price attributable to cash received in a for- 
eign currency shall be translated into United States 
currency at the currency exchange rate in effect at a 
reasonable time prior to or on the date of the sale of the 
securities. If securities are not offered for cash, the ag- 
gregate offering price shall be based on the value of the 
consideration as established by bona fide sales of that 
consideration made within a reasonable time, or, in the 
absence of sales, on the fair value as determined by an 
accepted standard. Such valuations of noncash consider- 
ation must be reasonable at the time made; 

(4) "Business combination" shall mean any transac- 
tion of the type specified in paragraph (a) of Rule 145 
under the Securities Act of 1933 and any transaction 
involving the acquisition by one issuer, in exchange for 
all or a part of its own or its parent's stock, of stock of 
another issuer if, immediately after the acquisition, the 
acquiring issuer has control of the other issuer (whether 
or not it had control before the acquisition); 

(5) "Calculation of number of purchasers." For pur- 
poses of calculating the number of purchasers under 
WAC 460-44A-504, 460-444-505, and 460-44A—506 
the following shall apply: 

(a) The following purchasers shall be excluded: 

(i) Any relative, spouse or relative of the spouse of a 
purchaser who has the same principal residence as the 
purchaser; 

(ii) Any trust or estate in which a purchaser and any 
of the persons related to him as specified in WAC 460- 
44A-—501 (5)(a)(i) or (iii) collectively have more than 50 
percent of the beneficial interest (excluding contingent 
interests); 

(iii) Any corporation or other organization of which a 
purchaser and any of the persons related to him as spec- 
ified in WAC 460-44A—501 (5)(a)(i) or (ii) collectively 
are beneficial owners of more than 50 percent of the eq- 
uity securities (excluding directors’ qualifying shares) or 
equity interests; and 

(iv) Any accredited investor. 

(b) A corporation, partnership or other entity shall be 
counted as one purchaser. If, however, that entity is or- 
ganized for the specific purpose of acquiring the securi- 
ties offered and is not an accredited investor under 
WAC 460-44A-501 (1)(h), then each beneficial owner 
of equity securities or equity interests in the entity shall 
count as a separate purchaser for all provisions of WAC 
460-44A-—501 through 460-44A—508, except to the ex- 
tent provided in (a) of this subsection. 

(c) A noncontributory employee benefit plan within 
the meaning of Title I of the Employee Retirement In- 
come Security Act of 1974 shall be counted as one pur- 
chaser where the trustee makes all investment decisions 
for the plan. 


Note: The issuer must satisfy all the other provisions of WAC 460- 
444-501 through 460-44A—506 for all purchasers whether or 
not they are included in calculating the number of purchasers. 
Clients of an investment adviser or customers of a broker— 
dealer shall be considered the "purchasers" under WAC 460- 
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44A-501 through 460-44A—506 regardless of the amount of 
discretion given to the investment adviser or broker-dealer to 
act on behalf of the client or customer. 


(6) "Executive officer" shall mean the president, any 
vice president in charge of a principal business unit, di- 
vision or function (such as sales, administration or fi- 
nance), or any other officer who performs a policy 
making function, or any other person who performs sim- 
ilar policy making functions for the issuer. Executive of- 
ficers of subsidiaries may be deemed executive officers 
of the issuer if they perform such policy making func- 
tions for the issuer. 

(7) "Issuer" as defined in Section 2(4) of the Securi- 
ties Act of 1933 or RCW 21.20.005(7) shall apply, ex- 
cept that in the case of a proceeding under the Federal 
Bankruptcy Code (11 U.S.C. 101 et seq.), the trustee or 
debtor in possession shall be considered the issuer in an 
offering under a plan or reorganization, if the securities 
are to be issued under the plan. 

(8) "Purchaser representative" shall mean any person 
who satisfies all of the following conditions or who the 
issuer reasonably believes satisfies all of the following 
conditions: 

(a) Is not an affiliate, director, officer or other em- 
ployee of the issuer, or beneficial owner of 10 percent or 
more of any class of the equity securities or 10 percent 
or more of the equity interest in the issuer, except where 
the purchaser is: 

(i) A relative of the purchaser representative by blood, 
marriage or adoption and not more remote than a first 
cousin; 

(ii) A trust or estate in which the purchaser represen- 
tative and any person related to him as specified in 
WAC 460-44A—501 (8)(a)(i) or (iii) collectively have 
more than 50 percent of the beneficial interest (exclud- 
ing contingent interest) or of which the purchaser repre- 
sentative serves as trustee, executor, or in any similar 
capacity; or 

(iii) A corporation or other organization of which the 
purchaser representative and any persons related to him 
as specified in WAC 460-44A—501 (8)(a)(i) or (ii) col- 
lectively are the beneficial owners of more than 50 per- 
cent of the equity securities (excluding directors’ 
qualifying shares) or equity interests; 

(b) Has such knowledge and experience in financial 
and business matters that he is capable of evaluating, 
alone, or together with other purchaser representatives 
of the purchaser, or together with the purchaser, the 
merits and risks of the prospective investment; 

(c) Is acknowledged by the purchaser in writing, dur- 
ing the course of the transaction, to be his purchaser 
representative in connection with evaluating the merits 
and risks of the prospective investment; and 

(d) Discloses to the purchaser in writing a reasonable 
time prior to the sale of securities to that purchaser any 
material relationship between himself or his affiliates 
and the issuer or its affiliates that then exists, that is 
mutually understood to be contemplated, or that has ex- 
isted at any time during the previous two years, and any 
compensation received or to be received as a result of 
such relationship. 
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Note 1: A person acting as a purchaser representative should con- 
sider the applicability of the registration and antifraud pro- 
visions relating to broker-dealers under chapter 21.20 RCW 
and the Securities Exchange Act of 1934 (15 U.S.C. 78a et 
seq., as amended) and relating to investment advisers under 
chapter 21.20 RCW and the Investment Advisers Act of 
1940. 

Note 2: The acknowledgment required by paragraph (8)(c) and the 
disclosure required by paragraph (8)(d) of this WAC 460- 
444-501 must be made with specific reference to each pro- 
spective investment. Advance blanket acknowledgment, such 
as for "all securities transactions" or "all private place- 
ments," is not sufficient. 

Note 3: Disclosure of any material relationships between the pur- 
chaser representative or his affiliates and the issuer or its 
affiliates does not relieve the purchaser representative of his 
obligation to act in the best interest of the purchaser. 


{Statutory Authority; RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-44A-501, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320 (1) and (16) and 
21.20.450. 89-17-076 (Order SDO-122-89), § 460-444-501, filed 
8/17/89, effective 9/17/89; 88-15-024 (Order SDO-71-88), § 460- 
44A-501, filed 7/12/88. Statutory Authority: RCW 21.20.320 (1) and 
(17). 86-15-003 (Order SDO-80-86), § 460-44A-501, filed 7/3/86. 
Statutory Authority: RCW 21.20,320(1) and 21.20.450. 82-21-031 
(Order SDO-98-82), § 460-44A-501, filed 10/15/82.] 


WAC 460-444-502 General conditions to be met. 
The following conditions shall be applicable to offers 
and sales made under WAC 460-44A-504, 460-—44A— 
505, or 460-44A—506: 

(1) "Integration." All sales that are part of the same 
offering under these rules must meet all of the terms and 
conditions of these rules. Offers and sales that are made 
more than six months before the start of an offering or 
are made more than six months after completion of an 
offering, will not be considered part of that offering, so 
long as during those six month periods there are no of- 
fers or sales of securities by or for the issuer that are of 
the same or a similar class as those offered or sold under 
these rules, other than those offers or sales of securities 
under an employee benefit plan. 


Note: The term "offering" is not defined in the securities acts. If the 
issuer offers or sells securities for which the safe harbor rule in 
WAC 460-44A-502(1) is unavailable, the determination as to 
whether separate sales of securities are part of the same offer- 
ing (i.e. are considered "integrated") depends on the particular 
facts and circumstances. 


The following factors should be considered in deter- 
mining whether offers and sales should be integrated for 
purposes of the exemptions under these rules: 

(a) Whether the sales are part of a single plan of 
financing; 

(b) Whether the sales involve issuance of the same 
class of securities; ° 

(c) Whether the sales have been made at or about the 
same time; 

(d) Whether the same type of consideration is re- 
ceived; and 

(e) Whether the sales are made for the same general 
purpose. 

See Securities and Exchange Commission Release No. 
33-4552 (November 6, 1962). 

(2) Information requirements. 

(a) When information must be furnished. 
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If the issuer sells securities under WAC 460—44A—505 
or 460—44A—506 to any purchaser that is not an accred- 
ited investor, the issuer shall furnish the information 
specified in WAC 460-44A-—502 (2)(b) to such pur- 
chaser a reasonable time prior to sale. The issuer is not 
required to furnish the specified information when it 
sells securities under WAC 460-44A—504, or to any ac- 
credited investor. 


Note: When an issuer provides information to investors pursuant to 
WAC 460-44A-502 (2)(a), it should consider providing such 
information to accredited investors as well, in view of the anti— 
fraud provisions of the federal and state securities laws. 


(b) Type of information to be furnished. 

(i) If the issuer is not subject to the reporting re- 
quirements of section 13 or 15(d) of the Securities Ex- 
change Act of 1934, at a reasonable time prior to the 
sale of securities the issuer shall furnish to the purchaser 
the following information, to the extent material to an 
understanding of the issuer, its business, and the securi- 
ties being offered: 

(A) Offerings up to $2,000,000. The same kind of in- 
formation as would be required in Part II of Form 1-A, 
17 CFR Sec. 239.90, except that the issuer's balance 
sheet, which shall be dated within one hundred twenty 
days of the start of the offering, must be audited. 

(B) Offerings up to $7,500,000. The same kind of in- 
formation as would be required in Part I of Form S-18 
under the Securities Act of 1933, except that only the 
financial statements for the issuer's most recent fiscal 
year must be certified by an independent public or certi- 
fied accountant. If Form S-18 is not available to an is- 
suer, then the issuer shall furnish the same kind of 
information as would be required in Part I of a registra- 
tion statement filed under the Securities Act of 1933 on 
the form that the issuer would be entitled to use, except 
that only the financial statements for the most recent 
two fiscal years prepared in accordance with generally 
accepted accounting principles shall be furnished and 
only the financial statements for the issuer's most recent 
fiscal year shall be certified by an independent public or 
certified accountant. If an issuer, other than a limited 
partnership, cannot obtain audited financial statements 
without unreasonable effort or expense, then only the is- 
suer's balance sheet, which shall be dated within 120 
days of the start of the offering, must be audited. If the 
issuer is a limited partnership and cannot obtain the re- 
quired financial statements without unreasonable effort 
or expense, it may furnish financial statements that have 
been prepared on the basis of federal income tax re- 
quirements and examined and reported on in accordance 
with generally accepted auditing standards by an inde- 
pendent public or certified accountant. 

(C) Offerings over $7,500,000. The same kind of in- 
formation as would be required in Part I of a registra- 
tion statement filed under the Securities Act of 1933 on 
the form that the issuer would be entitled to use. If an 
issuer, other than a limited partnership, cannot obtain 
audited financial statements without unreasonable effort 
or expense, then only the issuer's balance sheet, which 
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shall be dated within 120 days of the start of the offer- 
ing, must be audited. If the issuer is a limited partner- 
ship and cannot obtain the required financial statements 
without unreasonable effort or expense, it may furnish 
financial statements that have been prepared on the ba- 
sis of federal income tax requirements and examined and 
reported on in accordance with generally accepted au- 
diting standards by an independent public or certified 
accountant. 

(D) If the issuer is a foreign private issuer eligible to 
use Form 20—F, the issuer shall disclose the same kind of 
information required to be included in a registration 
statement filed under the Securities Act of 1933 on the 
form that the issuer would be entitled to use. The finan- 
cial statements need be certified only to the extent re- 
quired by (2)(b)(i)(B) or (C) of this subsection, as 
appropriate. 

(ii) If the issuer is subject to the reporting require- 
ments of section 13 or 15(d) of the Securities Exchange 
Act of 1934, at a reasonable time prior to the sale of se- 
curities the issuer shall furnish to the purchaser the in- 
formation required by Securities and Exchange 
Commission Regulation D, Rule 502 (b)(2)(ii) as 
appropriate. 

(iii) Exhibits required to be filed with the administra- 
tor of securities or the securities and exchange commis- 
sion as part of a registration statement or report, other 
than an annual report to shareholders or parts of that 
report incorporated by reference in a Form 10-K report, 
need not be furnished to each purchaser that is not an 
accredited investor if the contents of material exhibits 
are identified and such exhibits are made available to a 
purchaser, upon his written request, a reasonable time 
prior to his purchase. 

(iv) At a reasonable time prior to the sale of securities 
to any purchaser that is not an accredited investor in a 
transaction under WAC 460-—44A—505 or 460-44A—506, 
the issuer shall furnish to the purchaser a brief descrip- 
tion in writing of any material written information con- 
cerning the offering that has been provided by the issuer 
to any accredited investor but not previously delivered to 
such unaccredited purchaser. The issuer shall furnish 
any portion or all of this information to the purchaser, 
upon his written request a reasonable time prior to his 
purchase. 

(v) The issuer shall also make available to each pur- 
chaser at a reasonable time prior to his purchase of se- 
curities in a transaction under WAC 460—44A-505 or 
460-44A-—506 the opportunity to ask questions and re- 
ceive answers concerning the terms and conditions of the 
offering and to obtain any additional information which 
the issuer possesses or can acquire without unreasonable 
effort or expense that is necessary to verify the accuracy 
of information furnished under WAC 460-44A-—502 
(2)(b)(i) or (ii). 


(vi) For business combinations or exchange offers, in 


addition to information required by Form S—4, 17 CFR ` 


Sec. 239.25, the issuer shall provide to each purchaser at 
the time the plan is submitted to security holders, or, 
with an exchange, during the course of the transaction 
and prior to sale, written information about any terms or 
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arrangements of the proposed transactions that are ma- 
terially different from those for all other security hold- 
ers. For purposes of this subsection, an issuer which is 
not subject to the reporting requirements of section 13 or 
15(d) of the Securities Exchange Act of 1934 may sat- 
isfy the requirements of Part I.B. or C. of Form S—4 by 
compliance with (b)(i) of this subsection. 

(vii) At a reasonable time prior to the sale of securi- 
ties to any purchaser that is not an accredited investor in 
a transaction under WAC 460—-44A—S05 or 460-44A-— 
506, the issuer shall advise the purchaser of the limita- 
tions on resale in the manner contained in subsection 
(4)(b) of this section. Such disclosure may be contained 
in other materials required to be provided by this 
paragraph. 

(3) Limitation on manner of offering. Neither the is- 
suer nor any person acting on its behalf shall offer or sell 
the securities by any form of general solicitation or gen- 
eral advertising, including, but not limited to, the 
following: 

(a) Any advertisement, article, notice or other com- 
munication published in any newspaper, magazine, or 
similar media or broadcast over television or radio; and 

(b) Any seminar or meeting whose attendees have 
been invited by any general solicitation or general 
advertising. 

(4) Limitations on resale. Securities acquired in a 
transaction under WAC 460-44A-S01 through 460- 
44A—508 shall have the status of restricted securities ac- 
quired in a nonpublic offering transaction under section 
4(2) of the Securities Act of 1933 and RCW 
21.20.320(1) and cannot be resold without registration 
under the Securities Act of Washington or an exemption 
therefrom. The issuer shall exercise reasonable care to 
assure that the securities are restricted and that the pur- 
chasers of the securities are not underwriters within the 
meaning of Section 2(11) of the Securities Act of 1933, 
which reasonable care may be demonstrated by the 
following: 

(a) Reasonable inquiry to determine if the purchaser 
is acquiring the securities for himself or for other 
persons; 

(b) Written disclosure to each purchaser prior to sale 
that the securities have not been registered under the 
Securities Act of 1933, and the Washington administra- 
tor of securities has not reviewed or recommended the 
offering or offering circular and the securities have not 
been registered under the Securities Act of Washington, 
chapter 21.20 RCW, and, therefore, cannot be resold 


unless they are registered under the Securities Act of . 


1933 and the Securities Act of Washington chapter 21- 
.20 RCW or unless an exemption from registration is 
available; and 

(c) Placement of a legend on the certificate or other 
document that evidences the securities stating that the 
securities have not been registered under the Securities 
Act of 1933 and the Securities Act of Washington 
chapter 21.20 RCW and setting forth or referring to the 
restrictions on transferability and sale of the securities. 

(d) A written disclosure or legend will be deemed to 
comply with the provisions of WAC 460-44A—502 
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(4)(b) or (c) if it complies with the North American 
Securities Administrators Association Uniform Disclo- 
sure Guidelines on Legends, NASAA Reports CCH 
Para. 1352 (1989). 

While taking these actions will establish the requisite 
reasonable care, it is not the exclusive method to dem- 
onstrate such care. Other actions by the issuer may sat- 
isfy this provision. In addition, WAC 460-44A—502 
(2)(b)(vii) requires the delivery of written disclosure of 
the limitations on resale to investors in certain instances. 


[Statutory Authority; RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-44A-502, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320 (1) and (16) and 
21.20.450. 89-17-076 (Order SDO-122-89), § 460-44A-—502, filed 
8/17/89, effective 9/17/89; 88-15-024 (Order SDO-71-88), § 460- 
44A-502, filed 7/12/88. Statutory Authority: RCW 21.20.320 (1) and 
(17). 86-15-003 (Order SDO-80-86), § 460-44A-502, filed 7/3/86. 
Statutory Authority: RCW 21.20.320(1) and 21.20.450. 82-21-031 
(Order SDO-98-82), § 460-44A-502, filed 10/15/82.] 


WAC 460-44A-503 Filing of notice and payment of 
fee prior to sale. (1) An issuer offering or selling securi- 
ties in reliance on WAC 460-44A-—504, 460-44A—505, 
or 460-44A-506 shall file with the administrator of se- 
curities of the department of licensing a notice and pay a 
filing fee as follows: 

(a)(i)(A) For an offering in reliance on Securities and 
Exchange Commission Rule 505 or Rule 506, under 
WAC 460-44A—S05 or 460-44A-—506, respectively, the 
issuer shall file the initial notice on Securities and Ex- 
change Commission Form D checking box 505 (and box 
ULOE) or box 506, as applicable, and pay a filing fee of 
three hundred dollars no later than ten business days (or 
such lesser period as the administrator may allow) prior 
to receipt of consideration or the delivery of a signed 
subscription agreement by an investor in the state of 
Washington which results from an offer being made in 
reliance on the exemption of WAC 460-44A-505 or 
460-44A-506; 

(B) For an offering in reliance on Securities and Ex- 
change Commission Rule 504, under WAC 460-44A— 
504, the issuer shall file the initial notice on Securities 
and Exchange Commission Form D checking box 504 
and pay a filing fee of fifty dollars no later than ten 
business days (or such lesser period as the administrator 
may allow) prior to receipt of consideration or the deliv- 
ery of a signed subscription agreement by an investor in 
the state of Washington which results from an offer be- 
ing made in reliance on the exemption of WAC 460- 
44A-504; 

(C) For an offering in reliance on Securities and Ex- 
change Commission Rule 147, under WAC 460-44A~- 
504, the issuer shall file the initial notice on Washington 
Securities Division Form WAC 460-44A-—504/Rule 147 
and pay a filing fee of fifty dollars no later than ten 
business days (or such lesser period as the administrator 
may allow) prior to receipt of consideration or the deliv- 
ery of a signed subscription agreement by an investor in 
the state of Washington which results from an offer be- 
ing made in reliance on the exemption of WAC 460- 
44A-504; 
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(ii) The issuer shall also file with or on the initial no- 
tice a representation that the issuer has reviewed all the 
conditions of WAC 460-44A-504, 460-—44A-—505, or 
460-44A~—506 and such conditions shall be met; and 

(iii) Unless previously filed, the issuer shall include 
with the initial notice an executed uniform consent to 
service of process on Form U-2. 

(b) The issuer shail file with the administrator such 
other notices on Form D as are required to be filed with 
the Securities and Exchange Commission. 

(c) The issuer shall file a report of sales in the state of 
Washington on a form prescribed by the administrator 
no later than thirty days after the last sale of securities 
in the offering. 

(d) The initial notice or report of sales shall be man- 
ually signed by a person duly authorized by the issuer. 

(2) By filing for the exemption of WAC 460-44A-— 
505 or 460-44A—506, the issuer undertakes to furnish to 
the administrator, upon request, the information to be 
furnished or furnished by the issuer under WAC 460- 
44A-—502 (2)(b) to any purchaser that is not an accred- 
ited investor. Failure to submit the information in a 
timely manner will be a ground for denial or revocation 
of the exemption of WAC 460-44A~—505 or 460-44A~ 
506. 


[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-444-503, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320 (1) and (16) and 
21.20.450. 89-17-076 (Order SDO-122-89), § 460-44A-503, filed 
8/17/89, effective 9/17/89; 88-15-024 (Order SDO-71-88), § 460— 
44A-503, filed 7/12/88. Statutory Authority: RCW 21.20.320 (1) and 
(17). 86-15-003 (Order SDO-80-86), § 460—44A-503, filed 7/3/86. 
Statutory Authority: RCW 21.20.320(1), 21.20.340(11) and 21.20- 
.450. 82-21-031 (Order SDO-98-82), § 460-44A-503, filed 
10/15/82.] 


WAC 460-44A-504 Exemption for limited offers 
and sales of securities not exceeding $250,600 to not 
more than twenty purchasers. (1) Exemption. Offers and 
sales of securities by an issuer in compliance with the 
Securities Act of 1933, Regulation D, Rules 230.501 
through 230.504 and 230.508 as made effective in Re- 
lease No. 33-6389, and as amended in Release Nos. 33— 
6437, 33-6663, 33-6758, and 33-6825 or in compliance 
with the Securities Act of 1933, Rule 230.147 as made 
effective in Release No. 33-5450 that satisfy the condi- 
tions in subsections (2) and (3) of this section shall be 
exempt under RCW 21.20.320(9). 

(2) General conditions to be met. To qualify for ex- 
emption under this section, offers and sales must satisfy 
all the terms and conditions of WAC 460—44A-501 
through 460-44A—503 and 460—-44A—508. 

(3) Specific conditions to be met. 

(a) Limitation on aggregate offering price. The ag- 
gregate offering price for an offering of securities under 
this section, as defined in WAC 460-44A—501(3), shall 
not exceed $250,000, within or without this state, less 
the aggregate offering price for all securities sold within 
the twelve months before the start of and during the of- 
fering of securities under this section in reliance on any 
exemption under RCW 21.20.320(9) or sections 3(a) 
(11) or 3(b) of the Securities Act of 1933 or in violation 
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of RCW 21.20.140 or section 5(a) of the Securities Act 

of 1933. 

(b) No commissions. No commission, fee, or other re- 
muneration shall be paid or given, directly or indirectly, 
to any person for soliciting any prospective purchaser in 
the state of Washington. 

(c) Limitation on number of purchasers. There are no 
more than or the issuer reasonably believes that there 
are no more than twenty purchasers of securities in this 
state from the issuer in any offering in reliance on this 
section. 

(d) In all sales to nonaccredited investors in this state 
under this section the issuer and any person acting on its 
behalf shall have reasonable grounds to believe and after 
making reasonable inquiry shall believe that, as to each 
purchaser, one of the following conditions, (i) or (ii) of 
this subsection, is satisfied: 

(i) The investment is suitable for the purchaser upon 
the basis of the facts, if any, disclosed by the purchaser 
as to his other security holdings and as to his financial 
situation and needs. For the purpose of this condition 
only, it may be presumed that if the investment does not 
exceed ten percent of the purchaser's net worth, it is 
suitable. This presumption is rebuttable; or 

(ii) The purchaser either alone or with his purchaser 
representative(s) has such knowledge and experience in 
financial and business matters that he is or they are ca- 
pable of evaluating the merits and risks of the prospec- 
tive investment. 

(e) Disqualifications. No exemption under this section 
shall be available for the securities of any issuer if any of 
the parties described in the Securities Act of 1933, Reg- 
ulation A, Rule 230.252, sections (c), (d), (e), or (f) is 
disqualified for any of the reasons listed in WAC 460- 
44A-505 (2)(d) unless inapplicable or waived as set 
forth in WAC 460-44A—505 (2)(d)(vi) and (vii). 

(f) Notice filing. The issuer shall file a notice, with a 
consent to service of process, and pay a filing fee as set 
forth in WAC 460-44A-503. 

(g) Advice about the limitations on resale. 

The issuer, at a reasonable time prior to the sale of 
securities, shall advise each purchaser of the limitations 
on resale in the manner contained in WAC 460-44A- 
502 (4)(b). 

(4) Transactions which are exempt under this section 
may not be combined with offers and sales exempt under 
any other rule or section of the Securities Act of 
Washington, however, nothing in this limitation shall act 
as an election. Should for any reason the offer and sale 
fail to comply with all of the conditions for the exemp- 
tion of this section, the issuer may claim the availability 
of any other applicable exemption. 

Note 1: WAC 460—44A-504 is not the exclusive method by which 
issuers may make offerings under Securities and Exchange 
Commission Rules 504 and 147. For example, offers and 
sales of an issuer in compliance with Securities and Ex- 
change Commission Rule 504 or Rule 147 may also be reg- 
istered by qualification under chapter 21.20 RCW. An 
issuer that qualifies may elect to register an offering pursu- 
ant to the Uniform Limited Offering Registration as set out 
in chapter 460-17A WAC. An issuer may also elect to claim 


the corporate limited offering exemption as set out in chap- 
ter 460-46A WAC, 
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Note 2: Issuers are reminded that nothing in these rules alters their 
obligation under RCW 21.20.010. RCW 21.20.010(2) rend- 
ers it unlawful "to make any untrue statement of a material 
fact or to omit to state a material fact necessary in order to 
make the statements made, in the light of the circumstances 
under which they are made, not misleading . . ." In addi- 
tion, issuers must otherwise comply with the antifraud pro- 
visions of the federal and state securities laws. No format for 
disclosure is prescribed. However, issuers may wish to con- 
sider the question and answer disclosure format of Form 
ULOR-C of chapter 460-17A WAC, or the corporate lim- 
ited offering exemption of chapter 460-46A WAC, in deter- 
mining the disclosure they make. If either form is used, the 
issuer should indicate that the disclosure form is being used 
for an exempt offering under this section rather than in an 
offering under the chapters under which the form was 
adopted. 


[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-44A-504, filed 4/17/90, effec- 
tive 5/18/90.) 


WAC 460-444-505 Uniform offering exemption for 
limited offers and sales of securities mot exceeding 
$5,000,000. (1) Exemption. Offers and sales of securities 
by an issuer in compliance with the Securities Act of 
1933, Regulation D, Rules 230.501 through 230.503; 
230.505; and 230.508 as made effective in Release No. 
33-6389, and as amended in Release Nos. 33-6437, 33— 
6663, 33-6758, and 33-6825 that satisfy the conditions 
in subsection (2) of this section shall be exempt transac- 
tions under RCW 21.20.320(17). 

(2) Conditions to be met. 

(a) General conditions. To qualify for exemption un- 
der this section, offers and sales must satisfy all the 
terms and conditions of WAC 460-44A-—501 through 
460-44A-503. 


Note: In order to comply with this section the issuer must comply 
with the provisions of Rule 505 (17 CFR Sec. 230.505) of the 
Federal Securities and Exchange Commission. 


(b) Specific conditions. 

(i) No commission, fee, or other remuneration shall be 
paid or given directly or indirectly, to any person for 
soliciting any prospective purchaser that is not an ac- 
credited investor in the state of Washington unless such 
person is registered in this state as a broker-dealer or 
salesperson. 

(ii) It is a defense to a violation of (b)(i) of this sub- 
section if the issuer sustains the burden of proof to es- 
tablish that he did not know and in the exercise of 
reasonable care could not have known that the person 
who offered or sold the security was not appropriately 
registered in this state. 

(c) In all sales to nonaccredited investors in this state 
under this section the issuer and any person acting on its 
behalf shall have reasonable grounds to believe and after 
making reasonable inquiry shall believe that, as to each 
purchaser, one of the following conditions, (i) or (ii) of 
this subsection, is satisfied: 

(i) The investment is suitable for the purchaser upon 
the basis of the facts, if any, disclosed by the purchaser 
as to his other security holdings and as to his financial 
situation and needs. For the purpose of this condition 
only, it may be presumed that if the investment does not 
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exceed ten percent of the purchaser's net worth, it is 
suitable. This presumption is rebuttable; or 

(ii) The purchaser either alone or with his purchaser 
representative(s) has such knowledge and experience in 
financial and business matters that he is or they are ca- 
pable of evaluating the merits and risks of the prospec- 
tive investment. 

(d) No exemption under this rule shall be available 
for the securities of any issuer if any of the parties de- 
scribed in Securities Act of 1933, Regulation A, Rule 
230.252 sections (c), (d), (e), or (f): 

(i) Has filed a registration statement which is the 
subject of a currently effective registration stop order 
entered pursuant to the Securities Act of Washington, 
chapter 21.20 RCW, or any other state's securities law, 
within five years prior to the filing of the notice required 
under this exemption. 

(ii) Has been convicted within ten years prior to the 
filing of the notice required under this exemption of any 
felony or misdemeanor in connection with the offer, 
purchase or sale of any security or any felony involving 
fraud or deceit, including but not limited to forgery, 
embezzlement, obtaining money under false pretenses, 
larceny, or conspiracy to defraud. 

(iii) Is currently subject to any state administrative 
enforcement order or judgment entered by the 
Washington state administrator of securities or any 
other state's securities administrator within five years 
prior to the filing of the notice required under this sec- 
tion or is subject to any state's administrative enforce- 
ment order or judgment in which fraud or deceit, 
including but not limited to making untrue statements of 
material facts and omitting to state material facts, was 

. found and the order or judgment was entered within five 
years prior to the filing of the notice required under this 
exemption. 

(iv) Is subject to an order or judgment of the 
Washington state administrator of securities or any 
other state's administrative enforcement order or judg- 
ment which prohibits, denies or revokes the use of any 
exemption from registration in connection with the offer, 
purchase or sale of securities. 

(v) Is currently subject to any order, judgment, or de- 
cree of any court of competent jurisdiction temporarily 
or preliminarily restraining or enjoining, or is subject to 
any order, judgment or decree of any court of competent 
jurisdiction, permanently restraining or enjoining, such 
party from engaging in or continuing any conduct or 
practice in connection with the purchase or sale of any 
security or involving the making of any filing with this 
or any state entered within five years prior to the filing 
of the notice required under this exemption. 

(vi) The prohibitions of (d)(i), (ii), (iii), and (v) of 
this subsection shall not apply if the person subject to 
the disqualification is duly licensed or registered to con- 
duct securities related business in this state and the 
Form B-D filed with this state discloses the order, con- 
viction, judgment or decree relating to such person. No 
person disqualified under (d) of this subsection may act 
in a capacity other than that for which the person is li- 
censed or registered. 


[Title 460 WAC—p 100] 


Title 460 WAC: Securities Division (Dept. of Licensing) 


(vii) Any disqualification caused by (d) of this sub- 
section is automatically waived if the Washington state 
administrator of securities or the state securities admin- 
istrator or other agency which created the basis for dis- 
qualification determines upon a showing of good cause 
that it is not necessary under the circumstances that the 
exemption of this section be denied. 

(viii) It is a defense to a violation of this paragraph 
(d) if the issuer sustains the burden of proof to establish 
that the issuer did not know and in the exercise of rea- 
sonable care could not have known that a disqualifica- 
tion under this paragraph existed. 

(e) The issuer shall file a notice, with a consent to 
service of process, and pay a filing fee as set forth in 
WAC 460-44A-503. 

(3) Transactions which are exempt under this section 
may not be combined with offers and sales exempt under 
any other rule or section of the Securities Act of 
Washington, however, nothing in this limitation shall act 
as an election. Should for any reason the offer and sale 
fail to comply with all of the conditions for the exemp- 
tion of this section, the issuer may claim the availability 
of any other applicable exemption. 

(4) The Washington state administrator of securities 
may, by rule or order, waive the conditions of this 
section. 

(5) The exemption authorized by this section shall be 
known and may be cited as the "Washington uniform 
limited offering exemption." 

{Statutory Authority; RCW 21.20.320 (1) and (16) and 21.20.450. 
89-17-076 (Order SDO-122-89), § 460-44A-505, filed 8/17/89, ef- 
fective 9/17/89. Statutory Authority: RCW 21.20.320(16) and 21.20- 
450. 88—-15-024 (Order SDO--71~88), § 460-44A~505, filed 7/12/88. 


Statutory Authority: RCW 21.20.320(17) and 21.20.340(11). 86-15- 
003 (Order SDO-80-86), § 460-44A-505, filed 7/3/86.] 


WAC 460-44A-506 Exemption for nonpublic offers 
and sales without regard to dollar amount of offering. (1) 
Exemption. Offers and sales of securities by an issuer in 
compliance with the Securities Act of 1933, Regulation 
D, Rules 230.501 through 230.503; 230.506; and 
230.508 as made effective in Release No. 33-6389, and 
as amended in Release Nos. 33-6437, 33-6663, 33- 
6758, and 33-6825 that satisfy the conditions in subsec- 
tion (2) of this section shall be deemed to be exempt 
transactions within the meaning of RCW 21.20.320(1). 

(2) Conditions to be met. 

(a) General conditions. To qualify for exemption un- 
der this section, offers and sales must satisfy all the 
terms and conditions of WAC 460-44A-501 through 
460-44A-503. 


Note: In order to comply with this section the issuer must comply 
with the provisions of Rule 506 (17 CFR Sec. 230,506) of the 
Federal Securities and Exchange Commission. 


(b) Specific conditions. 

(i) No selling commission unless registered as a bro- 
ker—dealer or salesperson. 

(A) No commission, fee, or other remuneration shall 
be paid or given directly or indirectly, to any person for 
soliciting any prospective purchaser that is not an ac- 
credited investor in the state of Washington unless such 
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person is registered in this state as a broker-dealer or 
salesperson. 

(B) It is a defense to a violation of (b)(i)(A) of this 
subsection if the issuer sustains the burden of proof to 
establish that he did not know and in the exercise of 
reasonable care could not have known that the person 
who received a commission, fee or other remuneration 
was not appropriately registered in this state. 

(ii) Limitation on selling expenses. 

(A) Selling expenses in any offering under this section 
shall not exceed fifteen percent of the aggregate offering 
price. For the purposes of this section, "selling expenses" 
means the total underwriting and brokerage discounts 
and commissions (including fees of the underwriters’ at- 
torneys paid by the issuer) paid in connection with the 
offering plus all other expenses actually incurred by the 
issuer relating to printing, engraving, mailing, salaries of 
employees while engaged in sales activity, charges of 
transfer agents, registrars, trustees, escrow holders, de- 
positaries, and engineers and other experts, expenses of 
qualification of the sale of the securities under federal 
and state laws, including taxes and fees, and any other 
expenses actually incurred by the issuer and directly re- 
lated to the offering and sale of the securities, but ex- 
cluding accountants’ and the issuer's attorneys' fees and 
options to underwriters. 

(B) The number of shares or units called for by op- 
tions issuable to underwriters or other persons as com- 
pensation, in whole or in part, for the offer or sale of 
securities in reliance on this section shall not exceed ten 
percent of the number of shares or units actually sold in 
the offering. 

(3) Offers or sales which are exempted under this 
section may not be combined in the same offering with 
offers or sales exempted under any other rule or section 
of chapter 21.20 RCW; however, nothing in this limita- 
tion shall act as an election. Should for any reason an 
offering fail to comply with all of the conditions for this 
section, the issuer may claim the availability of any 
other applicable exemption. 

(4) The issuer shall file a notice, with a consent to 
service of process, and pay a filing fee as set forth in 
WAC 460-44A-503. 


[Statutory Authority; RCW 21.20.320 (1) and (16) and 21.20.450. 
89-17-076 (Order SDO-122-89), § 460-44A—506, filed 8/17/89, ef- 
fective 9/17/89; 88-15-024 (Order SDO-71-88), § 460-44A—506, 
filed 7/12/88. Statutory Authority: RCW 21.20.320 (1) and (17) and 
21.20.340(11). 86-15-003 (Order SDO--80-86), § 460-44A—506, filed 
7/3/86. Statutory Authority: RCW 21.20.320(1) and 21.20.450. 85- 
01-062 (Order SDO-196-84), § 460-44A-506, filed 12/17/84; 82- 
21-031 (Order SDO-98-82), § 460-44A-506, filed 10/15/82.) 


WAC 460-44A-508 Insignificant deviations from a 
term, condition, or requirement of WAC 460-44A-501 
through 460-44A-506. (1) A failure to comply with a 
term, condition, or requirement of WAC 460-44A—504, 
460-44A—505, or 460-44A-—506 will not result in the 
loss of the exemption from the registration requirements 
of RCW 21.20.140 for any offer or sale to a particular 
individual or entity, if the person relying on the exemp- 
tion shows: 
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(a) The failure to comply did not pertain to a term, 
condition, or requirement directly intended to protect 
that particular individual or entity; and 

(b) The failure to comply was insignificant with re- 
spect to the offering as a whole: Provided, That any 
failure io comply with WAC 460—44A-502(3), 460- 
44A—503, 460-44A—504 (3)(a), (c), and (e), 460-44A— 
505 (2)(d) and (e) and (3), 460-44A—506 (3) and (4), 
paragraph (c) of Securities and Exchange Commission 
Rule 502, paragraphs (b)(2)(i) and (ii) of Securities and 
Exchange Commission Rule 505 and paragraph 
(b)(2)(i) of Securities and Exchange Commission Rule 
506 shall be deemed to be significant to the offering as a 
whole; and 

(c) A good faith and reasonable attempt was made to 
comply with all applicable terms, conditions, and re- 
quirements of WAC 460-44A—504, 460-44A—505, or 
460-44A-506. 

(2) A transaction made in reliance on WAC 460- 
44A—504, 460-444-505, or 460—44A—506 shall comply 
with all applicable terms, conditions, and requirements 
of WAC 460-444-501 through 460-44A-506. Where 
an exemption is established only through reliance upon 
subsection (1) of this section, the failure to comply shall 
nonetheless be actionable by the securities administrator 
under chapter 21.20 RCW. 


[Statutory Authority; RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-44A-508, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320 (1) and (16) and 
21.20.450. 89-17-076 (Order SDO-122-89), § 460-44A—508, filed 
8/17/89, effective 9/17/89.] 


Chapter 460-46A WAC 
CORPORATE LIMITED OFFERING EXEMPTION 


WAC 

460-46A-010 Corporate limited offering exemption—Conditions to 
be met. 

460-46A-020 Availability of exemption. 

460-46A-025 No sales commission. 

460-46A-030 Affiliate—Definition. 

460—-46A—040 Maximum number of purchasers under exemption. 

460-46A-050 Promotional shares. 

460-46A-090 Disclosure document. 

460-46A-091 Advertisements. 

460-46A-092 Financial statements. 

460-46A-095 Price of shares. 

460—46A-100 Time purchase of shares under corporate limited of- 
fering exemption, 

460-46A—105 Maximum and minimum offering amounts. 

460-46A-110 Monies to be deposited in escrow account—Period of 
escrow and of offering. 

460-46A-115 Report of sales. 

460-46A-145 Restrictions on transferability. 

460-46A-150 Suitability of investors. 

460-46A-155 Attorney's opinion, 

460-46A-160 Signing and verification of information in disclosure 
document. 

460-46A-165 Annual reports to stockholders. 


DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 
CHAPTER 


460-46A-060 Promoter—Definition. [Statutory Authority: RCW 
21.20.320(9) and 21.20.450. 82-20-068 (Order 
SDO-116-82), § 460-46A-—060, filed 10/5/82.] Re- 
pealed by 89-07-042 (Order SDO-035-89), filed 
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3/13/89. Statutory Authority; RCW 21.20.320(9) 
and 21.20.450. 

460-46A-070 Cheap and promotional shares—Definition. [Statu- 
tory Authority; RCW 21.20.320(9) and 21.20.450. 
82-20-068 (Order SDO-116-82), § 460-46A-070, 
filed 10/5/82.] Repealed by 89-07-042 (Order 
SDO-035-89), filed 3/13/89. Statutory Authority: 
RCW 21.20.320(9) and 21.20.450. 

460-46A-080 Stock options. [Statutory Authority: RCW 
21.20.320(9) and 21.20.450. 83-15-025 (Order 
SDO-95-83), § 460-46A-080, filed 7/15/83; 82-20- 
068 (Order SDO-116~-82), § 460-46A-080, filed 
10/5/82.] Repealed by 89-07-042 (Order SDO-035- 
89), filed 3/13/89. Statutory Authority: RCW 
21,20.320(9) and 21.20.450. 

460-46A-085 Inapplicability of cheap and promotional share, and 
stock option, restrictions. [Statutory Authority: RCW 
21.20.320(9) and 21.20.450. 83-15-025 (Order 
SDO-95-83), § 460-46A-085, filed 7/15/83; 82-20- 
068 (Order SDO-116-82), § 460-46A-085, filed 
10/5/82.] Repealed by 89-07-042 (Order SDO-035- 
89), filed 3/13/89. Statutory Authority: RCW 
21,20.320(9) and 21.20.450. 

460-46A-120 Startup management compensation prohibited. [Stat- 
utory Authority: RCW 21.20.320(9) and 21.20.450. 
82-20-068 (Order SDO-116-82), § 460-46A-120, 
filed 10/5/82.] Repealed by 89-07-042 (Order 
SDO-035-89), filed 3/13/89. Statutory Authority: 
RCW 21.20.320(9) and 21.20.450. 


WAC 460-46A-010 Corporate limited offering ex- 
emption——Conditions to be met. Transactions involving 
the offer and sale of securities made in accordance with 
all the conditions set forth in this chapter shall be ex- 
empted from registration under RCW 21.20.320(9). For 
offerings commenced but not completed prior to the 
amendment of this chapter, issuers may opt to follow the 
rules in effect at the date of commencement of the of- 
fering. 

{Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A-010, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320(9) and 21.20.450. 


89-07-042 (Order SDO--035--89), § 460-46A-010, filed 3/13/89; 82~ 
20-068 (Order SDO-116-82), § 460-46A-010, filed 10/5/82.] 


WAC 460-46A-020 Availability of exemption. Only 
corporations may use the corporate limited offering ex- 
emption. The corporate limited offering exemption may 
be used by an issuer more than once provided that the 
aggregate amount raised by all offerings by the issuer 
and its affiliates under the corporate limited offering ex- 
emption shall not exceed $500,000. (The foregoing not- 
withstanding, offerings by affiliates of the issuer under 
the corporate limited offering exemption with respect to 
business ventures unrelated to that of the issuer occur- 
ring twenty-four months prior to or twenty-four months 
after the offering of the issuer under consideration shall 
not be included in calculating the $500,000 limitation as 
to the issuer.) The corporate limited offering exemption 
is available only if one class of stock is outstanding after 
the offering provided however, that upon written request, 
this requirement may be waived by the administrator as 
not being necessary under the circumstances for the 
protection of investors. The corporate limited offering 
exemption may not be used for the offer and sale of debt 
securities. The corporate limited offering exemption is 
not available if the issuer or its affiliates have previously 
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sold securities of such issuer or affiliate under the provi- 
sions of RCW 21.20.210 (registration by qualification) 
or RCW 21.20.180 (registration by coordination) or of 
similar provisions of the securities or blue sky laws of 
any other state. If an issuer has previously filed an ap- 
plication for registration of its securities in this or any 
state but no sales were made pursuant to that registra- 
tion, the corporate limited offering exemption remains 
available, but the issuer must advise the securities divi- 
sion of its prior applications for registration. The securi- 
ties division may require disclosure of the reasons why 
no sales were made pursuant to the prior registration 
applications. The total amount of funds raised by the is- 
suer and its affiliates under all exemptions, including the 
corporate limited offering exemption, but excepting the 
statutory nonpublic offering exemption of RCW 
21.20.320(1), may not exceed $500,000 in any 12- 
month period during which the corporate limited offer- 
ing exemption is used. 

[Statutory Authority; RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A-020, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320(9) and 21.20.450. 
86-18-012 (Order SDO-114-86), § 460-46A-020, filed 8/22/86; 83— 


15-025 (Order SDO-95-83), § 460-46A-020, filed 7/15/83; 82-20- 
068 (Order SDO-116~-82), § 460-46A-020, filed 10/5/82.] 


WAC 460-46A-025 No sales commission. No com- 
mission or other remuneration may be paid directly or 
indirectly for offering or making sales of shares under 
the corporate limited offering exemption. 

[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A-025, filed 4/17/90, effec- 


tive 5/18/90. Statutory Authority: RCW 21.20.320(9) and 21.20.450. 
82-20-068 (Order SDO-116~82), § 460-46A-025, filed 10/5/82.] 


WAC 460-46A-030 Affiliate-—-Definition. "A ffili- 
ate" means any person who directly or indirectly 
through one or more intermediaries, controls or is con- 
trolled by or is under common control with the person 
specified. For example, corporations with common prin- 
cipal owners or executive management are "affiliates." 


{Statutory Authority: RCW 21.20.320(9) and 21.20.450. 82-20-068 
(Order SDO-116-82), § 460-46A—030, filed 10/5/82.] 


WAC 460-46A-040 Maximum number of purchas- 
ers under exemption. The maximum number of purchas- 
ers under the corporate limited offering exemption in 
any consecutive twelve months shall be forty. Husband 
and wife shall be counted as one purchaser, as shall an 
estate. Each shareholder of a corporation and each ben- 
eficiary of a trust shall be counted separately as a pur- 
chaser in addition to the corporation or trust unless the 
shareholder or beneficiary has been such for at least six 
months prior to the purchase. This section shall be given 
retroactive effect to August 15, 1983. 

[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A-040, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320(9) and 21.20.450. 


87-15-084 (Order SDO-80-87), § 460-46A-040, filed 7/20/87; 82- 
20-068 (Order SDO-1 16-82), § 460-46A-040, filed 10/5/82.] 


WAC 460-46A-050 Promotional shares. The pro- 
motional shares rules set forth in WAC 460-16A-101, 
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460-164-102, 460-16A—104 through 460-16A-106, 
and 460-16A—109 shall apply except that promotional 
shares need be escrowed pursuant to WAC 460-16A— 
104 only to the extent that such shares exceed sixty per- 
cent of the shares to be outstanding upon the completion 
of the offering. 


[Statutory Authority: RCW 21.20.320(9) and 21.20.450. 89-07-042 
(Order SDO-035-89), § 460-46A-050, filed 3/13/89; 82-20-068 
(Order SDO-116-82), § 460-46A-050, filed 10/5/82.] 


WAC 460-46A-090 Disclosure document. Each of- 
feree under the corporate limited offering exemption 
must be furnished a disclosure document on a form pro- 
vided by the securities administrator. A copy of such 
disclosure document with all attachments must be fur- 
nished to prospective purchasers twenty-four hours be- 
fore either agreeing to purchase the shares or making 
any payment of consideration, whichever is earlier. A 
manually signed copy of the disclosure document and an 
additional copy must be filed with the securities admin- 
istrator at least fifteen business days prior to com- 
mencement of the offering. If the financial statements 
attached to the disclosure document are audited, re- 
viewed or compiled by an accountant, the written con- 
sent of the accountant to inclusion in the disclosure 
document of the accountant's report shall be filed with 
the securities administrator. If during the course of an 
offering made under the corporate limited offering ex- 
emption there shall occur an event which would materi- 
ally affect the issuer, its prospects or properties, or 
otherwise materially affect the accuracy or completeness 
of the information contained in the disclosure document, 
the disclosure document shall be promptly revised to re- 
flect such event, filed with the securities administrator 
as so revised, and used for all sales of shares in the of- 
fering thereafter. 


[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A-090, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320(9) and 21.20.450. 
89-07-042 (Order SDO-035-89), § 460-46A-090, filed 3/13/89; 86- 
18-012 (Order SDO-114-86), § 460-46A-090, filed 8/22/86; 83-15— 
025 (Order SDO-95-83), § 460-46A-090, filed 7/15/83; 82-20-068 
(Order SDO-116-82), § 460—-46A-090, filed 10/5/82.] 


WAC 460-46A-091 Advertisements. Advertisements 
and announcements may be used to solicit investors upon 
effectiveness of the exemption. Advertisements and an- 
nouncements not meeting the requirements of WAC 
460-28A-025 must be filed with the administrator at 
least five business days prior to use. 


[Statutory Authority; RCW 21.20.320(9) and 21.20.450. 83-15-025 
(Order SDO-95-83), § 460-46A-091, filed 7/15/83.] 


WAC 460-46A-092 Financial statements. (1) The 
issuer must file with the administrator financial state- 
ments prepared in accordance with generally accepted 
accounting principles, unless otherwise allowed by the 
administrator. The financial statements shall be attached 
to Form LOE-82. 

(2) The financial statements required by this section 
shall consist of the following: 
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(a) A balance sheet as of the end of the issuer's most 
recent fiscal year and a balance sheet within one hun- 
dred twenty days from the date of Form LOE-82; and 

(b) A statement of profit and loss for the issuer's last 
two fiscal years and for the interim period from the end 
of the issuer's last fiscal year to a date within one hun- 
dred twenty days from the date of Form LOE-82. If the 
issuer has not conducted significant operations, the is- 
suer must submit a statement of revenues and disburse- 
ments from the inception of the corporation to the most 
recent practicable date. 

(3) If the financial statements required by this section 
are audited, reviewed or compiled, the report of the cer- 
tified public accountant shall be attached to the finan- 
cial statements. If the financial statements are not 
audited, reviewed or compiled, the issuer shall attach to 
the financial statements a statement signed by the cor- 
poration's chief financial officer that the financial state- 
ments submitted fairly state the corporation's financial 
position and results of operations, or receipts and dis- 
bursements, as of the dates indicated, all in accordance 
with generally accepted accounting principles consis- 
tently applied and including all adjustments necessary 
for fair presentation under the circumstances. 


(Statutory Authority: RCW 21.20.320(9) and 21.20.450. 89-07-042 
(Order SDO-035-89), § 460-46A-092, filed 3/13/89.] 


WAC 460-46A-095 Price of shares. All shares sold. 


pursuant to the corporate limited offering exemption 
must be sold for cash, must be of the same class, and 
must be offered and sold at the same price. Where good 
cause is shown the administrator may, in writing, waive 
the provisions of this section. 


[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A-095, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320(9) and 21.20.450. 
89-07-042 (Order SDO-035-89), § 460-46A-095, filed 3/13/89; 83- 
15-025 (Order SDO-95-83), § 460-46A-095, filed 7/15/83; 82-20- 
068 (Order SDO-116-82), § 460-46A-095, filed 10/5/82.] 


WAC 460-46A-100 Time purchase of shares under 
corporate limited offering exemption. The terms of the 
subscription of purchase for all shares sold under the 
corporate limited offering exemption must provide that 
such shares shall be fully paid for within ninety days of 
the date of subscription. 


[Statutory Authority; RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A—100, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320(9) and 21.20.450. 
82-20-068 (Order SDO-1 16-82), § 460—46A-100, filed 10/5/82.] 


WAC 460-46A-105 Maximum and minimum offer- 
ing amounts. The issuer must specify the minimum 
amount of funds necessary to achieve the results antici- 
pated in the disclosure document required under WAC 
460—46A-—090, and, unless the administrator finds a 
higher minimum amount is necessary, this shall be the 
minimum amount of funds to be raised under an offer- 
ing under the corporate limited offering exemption. The 
issuer must also establish a maximum amount of funds 
to be so raised. 
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[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A-105, filed 4/17/90, effec- 
tive 5/18/90, Statutory Authority: RCW 21.20.320(9) and 21.20.450. 
89-07-042 (Order SDO-035-89), § 460-46A~105, filed 3/13/89; 82— 
20-068 (Order SDO-116—-82), § 460-46A—105, filed 10/5/82.] 


WAC 460-464-110 Monies to be deposited in es- 
crow account-—Period of escrow and of offering. The is- 
suer must establish a separate escrow account with a 
bank acting as escrow agent for all funds received for 
sales of securities under the corporate limited offering 
exemption until at least the minimum amount has been 
raised. If the minimum amount is not raised within 
twelve months of the date of effectiveness of the offer- 
ing, then all funds, including any interest thereon, shall 
be promptly returned to the investors. In any event, the 
offering period may not exceed twelve months from the 
date of effectiveness of the offering. 


[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A-110, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20,320(9) and 21.20.450. 
89-07-042 (Order SDO-035-89), § 460-46A-110, filed 3/13/89; 82- 
20-068 (Order SDO-116-82), § 460-46A~110, filed 10/5/82.] 


WAC 460-46A-115 Report of sales. The issuer 
must file a report of sales on a form prescribed by the 
administrator no later than thirty days after the expira- 
tion of the offering. 


[Statutory Authority; RCW 21.20.320(9) and 21.20.450. 86-18-012 
(Order SDO-114-86), § 460-46A—115, filed 8/22/86.] 


WAC 460-46A-145 Restrictions on transferability. 
The issuer must place a legend on the stock certificate 
evidencing the shares sold under the corporate limited 
offering exemption in substantially the following form: 


"These shares are not registered under the Securi- 
ties Act of Washington and may not be offered, or 
sold, pledged (except a pledge pursuant to the terms 
of which any offer or sale upon foreclosure would 
be made in a manner that would not violate the 
registration provisions of the Securities Act of 
Washington) or otherwise distributed for value, un- 
less registered under the act or unless an exemption 
from registration is available." 

[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 

and 21.20.340(11). 90-09-059, § 460-46A-145, filed 4/17/90, effec- 

tive 5/18/90. Statutory Authority: RCW 21.20,320(9) and 21.20.450. 


89-07-042 (Order SDO-035-89), § 460-46A-145, filed 3/13/89; 82- 
20-068 (Order SDO-116-82), § 460-46A-145, filed 10/5/82.] 


WAC 460-46A-150 Suitability of investors. In all 
sales to investors in this state under the corporate lim- 
ited offering exemption the issuer and any person acting 
on its behalf shall have reasonable grounds to believe 
and after making reasonable inquiry shall believe that, 
as to each purchaser, the investment is suitable for the 
purchaser upon the basis of the facts, if any, disclosed by 
the purchaser as to his other security holdings and as to 
his financial situation and needs. For the purpose of this 
condition only, it may be presumed that if the invest- 
ment does not exceed ten percent of the purchaser's net 
worth, it is suitable. 
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[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A-150, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320(9) and 21.20.450. 
89-07-042 (Order SDO-035--89), § 460-46A-150, filed 3/13/89; 86- 
18-012 (Order SDO~114-86), § 460-46A—150, filed 8/22/86; 82-20- 
068 (Order SDO-—116—-82), § 460-46A-150, filed 10/5/82.] 


WAC 460-46A-155 Attorney's opinion. In order for 
the corporate limited offering exemption to be available, 
an attorney, who is a member in good standing of a state 
bar association, must submit an opinion to the adminis- 
trator that the shares to be sold in the offering have been 
duly authorized and when issued upon payment of the 
offering price will be legally and validly issued, fully 
paid and nonassessable. 

[Statutory Authority; RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A-155, filed 4/17/90, effec- 
tive 5/18/90. Statutory Authority: RCW 21.20.320(9) and 21.20.450. 
89-07-042 (Order SDO-035-89), § 460-46A—155, filed 3/13/89; 83- 


15-025 (Order SDO-95-83), § 460-46A-155, filed 7/15/83; 82-20- 
068 (Order SDO-~116-82), § 460-46A-155, filed 10/5/82.] 


WAC 460-46A-160 Signing and verification of in- 
formation in disclosure document. All directors and the 
chief executive and accounting officers of the issuer shall 
sign the disclosure form under WAC 460—46A-—090 and 
by such action shall certify that they each have made 
reasonable efforts to verify the material accuracy and 
completeness of the information therein contained. In 
order for this corporate limited offering exemption to be 
available, the chief executive and accounting officers of 
the issuer shall make themselves and the issuer's books 
and records available to each investor to respond to 
questions and otherwise verify the information contained 
in the disclosure document prior to the investment by 
such investor. 

{Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A--160, filed 4/17/90, effec- 


tive 5/18/90. Statutory Authority: RCW 21.20.320(9) and 21.20.450. 
82-20-068 (Order SDO-116-82), § 460-46A-160, filed 10/5/82.] 


WAC 460-46A-165 Annual reports to stockholders. 
Issuers using the corporate limited offering exemption 
shall thereby undertake to investors in the corporate 
limited offering to annually provide for 5 years thereaf- 
ter written financial reports containing a balance sheet 
as of the end of the issuer's fiscal year and a statement 
of profits and losses for said fiscal year, all prepared in 
accordance with generally accepted accounting princi- 
ples. 

[Statutory Authority: RCW 21.20.450, 21.20.320 (1), (9) and (17) 
and 21.20.340(11). 90-09-059, § 460-46A_165, filed 4/17/90, effec- 


tive 5/18/90, Statutory Authority. RCW 21.20.320(9) and 21.20.450. 
82-20-068 (Order SDO~116-82), § 460-46A~165, filed 10/5/82.] 


Chapter 460-52A WAC 
NONPROFIT ORGANIZATIONS 


WAC 

460-52A-010 Definitions. 

460-52A-020 Definitions—Transactions not involving a security. 
460-52A-030 Exemption for securities of nonprofit organizations. 
460-52A-040 Exemption notice. 

460-52A-050 Filing fee. 
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Nonprofit Organizations 


460-52A-060 Duration of offering. 


DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 
CHAPTER 

460-52A-035 Contents of special registration for nonprofit organi- 
zations. [Order 344, § 460-52A-035, filed 
10/24/75.] Repealed by Order SD-131-77, filed 
11/23/77. 
Contents of offering circular/prospectus. [Order 344, 
§ 460-52A-036, filed 10/24/75.] Repealed by Order 
SD-131-77, filed 11/23/77. 
Nonprofit security salesman exemptions. [Order 344, 
§ 460-52A-045, filed 10/24/75.] Repealed by Order 
SD-131-77, filed 11/23/77. 


460-52A-036 


460-52A-045 


WAC 460-52A-010 Definitions. Nonprofit organi- 
zation means any person organized and operated as a 
nonprofit organization as defined in RCW 84.36.800(4) 
exclusively for religious, educational, or charitable pur- 
poses and which nonprofit organization also possesses a 
current tax exempt status under the laws of the United 
States. 


[Order SD-131-77, § 460-52A-010, filed 11/23/77; Order 344, § 
460-52A-010, filed 10/24/75.] 


WAC 460-52A-020 Definitions--Transactions not 
involving a security. The following transactions of non- 
profit organizations will not involve the issuance of a se- 
curity for registration purposes. 

(1) Outright gifts with no expectation of return on in- 
vestment by the donor. 

(2) Outright gifts as above, but subject to reserved life 
estates. 

(3) Testamentary dispositions. 

(4) Voluntary inter vivos trusts. 

(a) The following are considered to be voluntary inter 
vivos trusts: 

(i) Charitable remainder trusts, as defined in Section 
664 of the Internal Revenue Code. 

(ii) Charitable remainder annuity trusts, as defined in 
Section 664 of the Internal Revenue Code. 

(iii) Charitable remainder unitrusts as defined in Sec- 
tion 664 of the Internal Revenue Code. 

(iv) Pooled income funds as described in Section 646 
(c)(5) of the Internal Revenue Code. 

(b) Trust arrangements are presumed to be voluntary 
inter vivos trust, if each of the following conditions are 
met: 

(i) It is an express trust created during the life of the 
trustor, which trust may be revocable or irrevocable; 

(ii) The obligations of the trustee are in accord with 
the Trustee's Accounting Act, chapter 30.30 RCW; 

(iii) The trustee is not authorized or directed, ex- 
pressly or by implication, to commingle by loan or 
otherwise the corpus or any part thereof with the per- 
sonal assets of the trustee, or with the assets of any per- 
son entitled to a remainder interest. 

(c) This section does not create any presumption that 
a trust arrangement not conforming to this section is not 
an inter vivos trust. 


[Order 344, § 460-52A-020, filed 10/24/75.] 
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WAC 460-52A-030 Exemption for securities of 
nonprofit organizations. Any offering or sale of securities 
by a nonprofit organization as defined in WAC 460- 
52A-010 is exempt if the security is offered or sold only 
to persons who, prior to their solicitation for the pur- 
chase of said securities, were members of, contributors 
to, or listed as participants in, the organization, or their 
relatives, if such nonprofit organization first files notice 
as set forth in WAC 460-52A—040 and the director does 
not by order disallow the exemption within the next ten 
full business days: Provided, That no offerings shall be 
made until expiration of the ten full business days. 


[Order SD-131-77, § 460-52A-030, filed 11/23/77; Order 344, § 
460-52A-030, filed 10/24/75. 


WAC 460-52A-040 Exemption notice. The notice 
shall consist of a statement of the following: 

(1) Name and address of the issuer; 

(2) Names, addresses and telephone numbers of the 
current officers and directors of the issuer; 

(3) Description of the security, price per security, and 
the number of securities to be offered; 

(4) Nature and purposes of the organization as a basis 
for claiming the exemption, including proof of current 
tax exempt status under the Internal Revenue Code; in- 
dicate whether the issuer is a religious, educational or 
charitable organization; 

(5) Proposed use of the proceeds of the sale of the 
security; 

(6) Issuer shall provide a prospective purchaser writ- 
ten information regarding the securities offered prior to 
consummation of any sale, which information shall con- 
spicuously disclose the following statements; 

(a) "ANY PROSPECTIVE PURCHASER IS ENTITLED TO 
REVIEW FINANCIAL STATEMENTS OF THE ISSUER WHICH 
SHALL BE FURNISHED UPON REQUEST." 

(b) "RECEIPT OF NOTICE OF EXEMPTION BY THE 
WASHINGTON ADMINISTRATOR OF SECURITIES DOES NOT 
SIGNIFY THAT THE ADMINISTRATOR HAS APPROVED OR 
RECOMMENDED THESE SECURITIES, NOR HAS THE ADMIN- 
ISTRATOR PASSED UPON THE OFFERING. ANY REPRESEN- 
TATION TO THE CONTRARY IS A CRIMINAL OFFENSE." 

(c) "THE RETURN OF THE FUNDS OF THE PURCHASER IS 
DEPENDENT UPON THE FINANCIAL CONDITION OF THE 
ORGANIZATION." 


[Order SD-131-77, § 460-52A-040, filed 11/23/77; Order 344, § 
460-52A-040, filed 10/24/75.] 


WAC 460-52A-050 Filing fee. Every nonprofit or- 
ganization which files notice of exemption of securities 
shall pay a filing fee of fifty dollars. 


[Order SD-131-77, § 460-52A-050, filed 11/23/77; Order 344, § 
460-52A-050, filed 10/24/75.] 


WAC 460-52A-060 Duration of offering. No offer- 
ing shall extend for more than two years after the date 
of filing notification of claim of exemption pursuant to 
RCW 21.20.310(11) without the express authorization 
of the administrator. 


[Order SD~131-77, § 460-52A-060, filed 11/23/77.] 
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Chapter 460-60A WAC 


FINANCIAL STATEMENTS AND REPORTS—- 
CONTENTS AND FILING REQUIREMENTS 


WAC 

460-60A-010 Financial statements. 

460-60A-015 Federal interstate offerings by coordination. 

460-60A-—020 Intrastate filings and federal filings not meeting the 
requirements of coordination. 

460-60A-025 Quarterly reports required of certain issuers. 

460-60A-035 Quarterly reports—When to file. 

460-60A-040 Reports after termination of public offerings. 

460-60A-045 Annual reporting requirements of RCW 21.20.740. 

460-60A-050 Contents of reports under RCW 21.20.740. 

460-60A-055 Reports maintained—Time period required. 


WAC 460-60A-010 Financial statements. (1) All 
financial statements required to be filed under these 
regulations shall be prepared in form and content in ac- 
cordance with generally accepted accounting principles. 

(2) The administrator may require the filing of other 
statements in addition to, or in substitution for, the 
statements herein required in any case where such state- 
ments are necessary or appropriate for an adequate 
presentation of the financial condition of any issuer or 
person whose financial statements are required, or whose 
statements are otherwise necessary for the protection of 
investors. 

{Statutory Authority; RCW 21.20.210(14). 79-09-028 (Order SD- 


57-79), § 460-60A-010, filed 8/14/79; Order 304, § 460-60A-010, 
filed 2/28/75, effective 4/1/75. Formerly chapter 460-60 WAC.] 


WAC 460-60A-015 Federal interstate offerings by 
coordination. Financial statements meeting the require- 
ments of the United States Securities and Exchange 
. Commission and filed with the Washington securities 
division pursuant to the provisions of RCW 21.20.180 
will be deemed to have met the financial disclosure re- 
quirements of the division: Provided, That if the aggre- 
gate sales price of the offering exceeds $500,000.00, 
annual financial statements shall be audited and certi- 
fied by an independent certified public accountant. 
[Statutory Authority: RCW 21.20.210 (14)(d) and 21.20.450. 80-04— 
037 (Order SDO-37-80), § 460-60A-015, filed 3/19/80. Statutory 
Authority; RCW 21.20.210(14). 79-09-028 (Order SD-57-79), § 


460-60A-015, filed 8/14/79; Order 304, § 460-60A-015, filed 
2/28/75, effective 4/1/75. Formerly chapter 460-60 WAC.] 


WAC 460-60A-020 Intrastate filings and federal 
filings not meeting the requirements of coordination. (1) 
For offerings $500,000.00 or under and filed pursuant to 
RCW 21.20.210 the requirements of WAC 460-60A— 
010 shall apply. 

(2) For offerings over $500,000.00 and filed pursuant 
to RCW 21.20.210 the annual financial statements must 
be audited. For specific requirements not contained in 
these rules refer to RCW 21.20.210(14). 

{Statutory Authority; RCW 21.20.210(14). 79-09-028 (Order SD- 


57-79), § 460-60A-020, filed 8/14/79; Order 304, § 460-60A-020, 
filed 2/28/75, effective 4/1/75. Formerly chapter 460-60 WAC.] 


WAC 460-60A-025 Quarterly reports required of 
certain issuers. Quarterly reports will be submitted by all 
issuers who register by qualification and by those issuers 
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who are filing pursuant to the Regulation A Exemption 
of the Federal Security Act. Copies of quarterly report 
forms are available upon request. Such reports are re- 
quired only during the term of the offering. 


[Order 304, § 460-60A-025, filed 2/28/75, effective 4/1/75. For- 
merly chapter 460-60 WAC.] 


WAC 460-60A-035 Quarterly reports-—-When to 
file. Quarterly reports will be filed on a quarterly basis, 
said quarters to be based upon the issuer's fiscal year. 
The quarterly reports shall be filed with the division 
within thirty calendar days from the end of each quar- 
terly period. 

[Order SD-131-77, § 460-60A-035, filed 11/23/77; Order 304, § 


460-60A-035, filed 2/28/75, effective 4/1/75. Formerly chapter 460- 
60 WAC.] 


WAC 460-60A-040 Reports after termination of 
public offerings. All issuers must file annual reports with 
the division even after termination of the public securi- 
ties offering if they are within the criteria set out in 
RCW 21.20.740. 


[Order 304, § 460-60A-040, filed 2/28/75, effective 4/1/75. For- 
merly chapter 460-60 WAC.] 


WAC 460-60A-045 Annual reporting requirements 
of RCW 21.20.740. Every issuer who has been registered 
under Washington securities laws must file annual re- 
ports as required in WAC. 460-60A-050 EXCEPT THAT 
ISSUER DOES NOT INCLUDE: 

(a) Those whose securities were registered pursuant to 
section 12 of the Securities and Exchange Act of 1934. 

(b) Those who were exempted from the Securities and 
Exchange Act of 1934 on some basis other than number 
of shareholders and total assets. 

(c) Those whose securities are held of record by less 
than 200 persons at the close of the issuer's fiscal year. 

(d) Those whose total assets are less than $500,000 at 
the close of their fiscal year. 


[Order 304, § 460-60A-045, filed 2/28/75, effective 4/1/75. For- 
merly chapter 460-60 WAC.] 


WAC 460-60A-050 Contents of reports under RCW 
21.20.740. The issuer shall file with the director not 
more than 120 days after the end of its fiscal year the 
following statements: 

(1) A certified financial statement prepared in ac- 
cordance with generally accepted accounting principles 
(S—X is not required). 

(2)(a) A list of all officers, directors and those who 
control directly or indirectly more than 10% of the out- 
standing voting securities of said issuer. 

(b) In addition to the names required in (a), there 
shall be shown the number and type of securities held by 
each said officer, director and controlling shareholder. 

(3) Should the director find that the financial state- 
ments required in subsection (1) do not adequately pro- 
vide the necessary business and financial information by 
the said issuer he may by order direct the issuer to file 
such additional information as is deemed necessary. Said 
additional information does not have to be filed within 
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the 120 day period after the issuer's fiscal year end but 
must be filed within a reasonable time after the director 
issues his order. 


{Order 304, § 460-60A-050, filed 2/28/75, effective 4/1/75. For- 
merly chapter 460-60 WAC.] 


WAC 460-60A-055 Reports maintained-—Time pe- 
riod required. The reports required by WAC 460-60A— 
050 will be maintained by the director for public inspec- 
tion for a period of five years after the receipt of said 
reports. 


[Order 304, § 460-60A-055, filed 2/28/75, effective 4/1/75. For- 
merly chapter 460-60 WAC.] 


Chapter 460-64A WAC 
CAPITAL REQUIREMENTS--DEFINITIONS 


WAC 


460-64A-010 Definitions. 
460-64A-020 Capital requirements. 


WAC 460-64A-010 Definitions. As set forth in 
RCW 21.20.710, the phrase “cash or comparable liquid 
assets" means: Legal tender of the United States of 
America, U.S. Treasury notes or bills, or other negotia- 
ble government securities with an ascertainable public 
market or other liquid assets as allowed with the express 
written permission of the securities administrator. 


[Statutory Authority: RCW 21.20.710 and 21.20.450. 87-03-052 (Or- 
der SDO-05-87), § 460-64A-O10, filed 1/21/87; Order 304, § 460- 
64A-010, filed 2/28/75, effective 4/1/75.] 


WAC 460-64A-020 Capital requirements. The 
paid-in capital requirements enumerated in RCW 21- 
.20.710 must be maintained at all times. 


[Statutory Authority; RCW 21.20.710 and 21.20.450. 87-03-052 (Or- 
der SDO-05-87), § 460-64A-020, filed 1/21/87; Order 304, § 460- 
64A-020, filed 2/28/75, effective 4/1/75.) 


Chapter 460-65A WAC 


REGULATIONS ON PROCEDURES RELATED TO 
THE ENTRY OF ORDERS 


WAC 

460-65A-010 Grounds for issuance of stop order pursuant to RCW 
21.20.200. 

Grounds for issuance of cease and desist orders pur- 
suant to RCW 21.20.390. 

Grounds for denial, suspension and revocation of 
exemption. 

Grounds for denial, condition or revocation exemption 
pursuant to RCW 21.20.325. 

Summary procedure. 

Summary order—Hearing. 

Summary hearing—Appearance before the director. 

Requests for hearing on summary order time limits. 

Nonsummary procedure. 


460-65A--020 
460-65 A-030 
460-65A—040 


460-65A-100 
460-65A-105 
460-65A-110 
460-65A-115 
460-65A-125 


WAC 460-65A-010 Grounds for issuance of stop 
order pursuant to RCW 21.20.200. The securities ad- 
ministrator may issue a stop order pursuant to RCW 
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21.20.200 if the securities division does not receive the 
required notification and post—effective amendment with 
respect to prior amendment referred to in RCW 21.20- 
.190, retroactively denying effectiveness to the registra- 
tion statement or suspending its effectiveness until 
compliance with RCW 21.20.190, if the administrator 
finds the entry of the order to be in the public interest 
and necessary for the protection of investors. 


[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21- 
20.325. 83-03-024 (Order SDO-6-83), § 460-65A-010, filed 
1/13/83. 


WAC 460-65A-020 Grounds for issuance of cease 
and desist orders pursuant to RCW 21.20.390. The secu- 
rities administrator may issue pursuant to RCW 21.20- 
.390 an order directing any person to cease and desist 
from continuing an act or practice if it appears that the 
act or practice by the person is in violation of any provi- 
sion of the Washington Securities Act or any lawfully 
promulgated under the Securities Act and if the securi- 
ties administrator finds the entry of the order to be in 
the public interest and necessary for the protection of 
investors. 


[Statutory Authority; RCW 21.20.450, 21.20.200, 21.20.390 and 21- 
20.325. 83-03-024 (Order SDO-6-83), § 460-65A-020, filed 
1/13/83.] 


WAC 460-65A-030 Grounds for denial, suspension 
and revocation of exemption. The securities administra- 
tor may by order, deny, revoke, suspend a nonpublic of- 
fering established pursuant to RCW 21.20.320(1) or 
limited offering exemption established pursuant to RCW 
21.20.320(9) based upon a finding of one of the follow- 
ing conditions: 

(1) The issuer or any affiliate has made a misstate- 
ment or omission, in connection with the offer or sale of 
a security, which is in the light of the circumstances un- 
der which it is made, false or misleading with respect to 
any material fact; 

(2) The issuer or any affiliate has violated any provi- 
sion of the Securities Act of Washington or any rule, 
order or condition lawfully imposed under that act; 

(3) The issuer or any affiliate is the subject of a per- 
manent or temporary injunction of any court of compe- 
tent jurisdiction entered under any federal or state 
securities act or is the subject of a cease and desist order 
or consent order under any federal or state securities act; 

(4) That issuer's enterprise or method of business has 
included or would include activities which are or would 
be illegal where performed; 

(5) The offering has worked or would work a fraud 
upon investors; 

(6) The claimant has failed to pay the proper filing 
fee: Provided, That, the securities administrator may en- 
ter only denial under this subsection and shall vacate 
any such order when the deficiency has been corrected; 

(7) The issuer or any affiliate is the subject of an ac- 
tive investigation of the securities division of the state of 
Washington for violation of the Securities Act of 
Washington or violation of any rule, order, or condition 
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lawfully imposed under that act: Provided, That, an or- 
der entered under this provision shall not remain in ef- 
fect for an unreasonable period of time; 

(8) The issuer or any affiliate is subject to a United 
States post office fraud order; 

(9) The issuer or any affiliate has been convicted of 
any securities law violation or any crime involving fraud, 
theft, or embezzlement; and 

If the securities administrator finds the order to be in 
the public interest and necessary for the protection of 
investors. 


[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21- 
20.325. 83-03-024 (Order SDO-6-83), § 460-65A—030, filed 
1/13/83.] 


WAC 460-654-040 Grounds for denial, condition or 
revocation exemption pursuant to RCW 21.20.325. The 
securities administrator may issue an order denying, re- 
voking or conditioning an exemption pursuant to RCW 
21.20.325 if he or she finds there has been: 

(1) A violation of RCW 21.20.010 in connection with 
the offering or sale and if the securities administrator 
finds entry of the order to be in the public interest and 
necessary for the protection of investors. 


[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21- 
20.325. 83-03-024 (Order SDO-6-83), § 460-65A~-040, filed 
1/13/83.] 


WAC 460-65A-100 Summary procedure. (1) A 
summary order is any order which takes effect immedi- 
ately upon entry without opportunity for a prior hearing. 
Upon the entry of such an order, the securities adminis- 

_trator shall promptly notify the person subject to the or- 
der of the order's entry, the reasons therefore and that if 
requested in writing by the subject of the order within 
fifteen days after the receipt of the director's notifica- 
tion, the matter will be scheduled for hearing in accord- 
ance with WAC 460-65A-105 and 460-65A~-110. 

(2) Upon entry of a summary order, the following 
shall apply: 

(a) If entry of the summary order results in, 

(i) Denial of an exemption under RCW 21.20.320(1), 
21.20.320(9), or 21.20.325; 

(ii) Denial of registration under RCW 21.20.110; 

(iii) A stop order under RCW 21.20.110; or 

(iv) A stop order denying effectiveness to registration 
under RCW 21.20.280; 

The provisions of WAC 460-65A-105 shall apply. 

(b) If entry of the summary order results in, 

(i) Suspension of registration under RCW 21.20.110; 

(ii) A stop order under RCW 21.20.280 suspending or 
revoking registration of securities; 

(iii) A cease and desist order issued under RCW 
21.20.290; 

(iv) Suspension, condition, or revocation of exemption 
pursuant to RCW 21.20.320 (1), (9), or 21.20.325. 

The provisions of WAC 460-65A-110 shall apply. 
[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21- 
.20.325. 83-03-024 (Order SDO-6-83), § 460-65A-100, filed 
1/13/83.] 
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WAC 460-65A-105 Summary order——Hearing. If 
entry of the summary order results in any of the conse- 
quences listed at WAC 460-65A—100 (2)(a), the hear- 
ing shall be held within a reasonable time and in 
accordance with chapter 34.04 RCW. 

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21- 


20.325. 83-03-024 (Order SDO-6-83), § 460-654-105, filed 
1/13/83.] 


WAC 460-65A-110 Summary hearing——Appearance 
before the director. If entry of the summary order results 
in any of the consequences listed at WAC 460-65A-100 
(2)(b), the subject of the order shall have an opportunity 
to appear before the director or the securities adminis- 
trator. Such a hearing shall be held reasonably 
promptly. If the director or securities administrator finds 
that good cause is shown, he or she shall vacate the 
summary order. If he or she finds that good cause is not 
shown, the summary order shall remain in effect and the 
director shall give notice of opportunity for hearing 
which shall be held within a reasonable time. 

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21- 


20.325. 83-03-024 (Order SDO-6-83), § 460-65A-110, filed 
1/13/83.] 


WAC 460-65A-115 Requests for hearing on sum- 
mary order time limits. If the subject of a summary or- 
der does not request a hearing within fifteen days after 
receipt of notice of opportunity for hearing, the order 
shall become final. 

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21- 


.20.325, 83-03-024 (Order SDO-6-83), § 460-65A-115, filed 
1/13/83.] 


WAC 460-65A-125 Nonsummary procedure. Upon 
entry of any nonsummary order under the Securities 
Act, the hearing shall be held within a reasonable time 
and in accordance with chapter 34.04 RCW. 

[Statutory Authority: RCW 21.20.450, 21.20.200, 21.20.390 and 21- 


.20.325, 83-03-024 (Order SDO-6-83), § 460-65A~125, filed 
1/13/83.] 


Chapter 460-70 WAC 
COMMODITY BROKER-DEALERS 


WAC 

460—70-005 Net capital requirements for commodity broker— 
dealers. 

460—70-010 Commodity broker-dealer notice of net capital 
deficiency. 

460-70-015 Bond requirements for commodity broker—dealers and 
commodity sales representatives. 

460—70-020 Application for registration and post—effective re- 
quirements for a commodity broker-dealer and 
commodity sales representatives. 

460-70-025 Financial statements for commodity broker-dealers. 

460-70-030 Segregation of accounts by commodity broker- 
dealers. 

460-—70-035 Confirmations. 

460-—70-040 Records required of commodity broker-dealers. 

460-70-045 Records to be preserved by commodity broker— 
dealers. 

460-70-050 Denial, revocation, and suspension of registration. 

460-70-060 Promotional materials to be filed, materials permitted 


without filing and prohibited materials. 
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WAC 460-70-005 Net capital requirements for 
commodity broker-dealers. (1) The director may require 
a commodity broker-dealer to have the net capital nec- 
essary to comply with all of the following conditions: 

(a) The aggregate indebtedness to all other persons of 
a commodity broker-dealer who has been registered un- 
der WAC 460-—70-020 shall not exceed one thousand 
percent of his/her net capital; and 

(b) He/she shall have and maintain net capital of not 
less than twenty thousand dollars. 

(2) The administrator by order, which may apply in- 
dividually or to a class, may establish a lower net capital 
requirement or a higher maximum ratio of aggregate in- 
debtedness to net capital either unconditionally or upon 
special terms or conditions, for a commodity broker- 
dealer who satisfied the administrator that because of 
the special nature of his/her business and his/her finan- 
cial condition, and the safeguards that have been estab- 
lished for the protection of customers' funds, investors 
would not be adversely affected. 

(3) A commodity broker-dealer subject to this section 
not in compliance with the aggregate indebtedness or net 
capital requirements shall cease soliciting new business 
and shall immediately notify the administrator in writing 
of this deficiency. 

(4) For the purposes of this rule and to insure uniform 
interpretation, the terms, "aggregate indebtedness" and 
“net capital" shall have the respective meanings as de- 
fined in rule 15c3—1 under the Securities Exchange Act 
of 1934. A copy of any pertinent subordination agree- 
ment shall be filed with the administrator within ten 
days after such agreement has been entered into and 
shall meet the requirements of a "satisfactory subordi- 
nation agreement" as that term is defined in rule 15c3- 
1. 

(5) In lieu of the requirements under this section and 
WAC 460-70-010, the director may allow the commod- 
ity broker-dealer to post a surety bond as described in 
WAC 460-70-015. 


[Statutory Authority: RCW 21.20.400 and 21.30.300. 87-02-044 (Or- 
der SDO--137-86), § 460—-70-005, filed 1/6/87.] 


WAC 460-70-010 Commodity broker-dealer notice 
of net capital deficiency. The director may require a 
commodity broker-dealer registered under WAC 460- 
70-020 to make a computation of its net capital and ra- 
tio of its aggregate indebtedness to its net capital not 
less than monthly and to comply with the following 
requirements: 

(1). No withdrawal of any part of its net worth, in- 
cluding subordinated indebtedness, whether by redemp- 
tion, retirement, repurchase, repayment or otherwise, 
shall be permitted or effected that will cause its net 
capital to be less than one hundred twenty percent of the 
amount prescribed in WAC 460-70-005 or its aggregate 
indebtedness to exceed one thousand five hundred per- 
cent of its net capital, without notice to the administra- 
tor as follows: 

(a) Every commodity broker-dealer to which this rule 
is applicable, whose net capital is less than one hundred 
twenty percent of the amount prescribed in WAC 460- 
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70-005 or whose aggregate indebtedness exceeds one 
thousand five hundred percent of its net capital, shall 
promptly notify the administrator by telegram, graphic 
scan, or in writing of the deficiency and its extent; and 

(b) Every commodity broker-dealer to which this rule 
is applicable shall file with the administrator a report in 
writing on its net capital and ratio of its aggregate in- 
debtedness to its net capital as of the end of each month 
in which its net capital is less than one hundred twenty 
percent of the amount prescribed in WAC 460-70-005 
or its aggregate indebtedness exceeds one thousand two 
hundred percent of its net capital, promptly after it has 
knowledge of such fact and in no event later than fifteen 
days after the end of each such month. 

(2) The administrator, in coordination with the secu- 
rities administrators of other states, in addition to any 
other reports he/she may require, may require all regis- 
tered commodity broker-dealers to which subsection (1) 
of this section is applicable to file reports on their net 
capital and aggregate indebtedness as of the end of any 
month, without prior notice, once during each year. 


[Statutory Authority: RCW 21.20.400 and 21.30.300. 87-02-044 (Or- 
der SDO-137-86), § 460-70-010, filed 1/6/87.] 


WAC 460-70-015 Bond requirements for commod- 
ity broker-dealers and commodity sales representatives. 
(1) In lieu of net capital requirements under WAC 460- 
70-005, the director may allow a commodity broker- 
dealer registered under WAC 460-70-020 to post a 
surety bond on Form C4 in the amount of twenty 
thousand dollars, except that no such bond is required of 
any commodity broker-dealer whose net capital as indi- 
cated by audited financial statement exceeds one million 
dollars. 

(2) Employees and officers of every commodity bro- 
ker—dealer registered under WAC 460—70—020 shall be 
covered by a fidelity bond in the following minimum 
amounts: Less than six individuals covered—fifty thou- 
sand dollars; more than five and less than eleven indi- 
viduals covered—seventy-five thousand dollars; more 
than ten persons—one hundred twenty-five thousand 
dollars. The coverage provided shall be under a Brokers 
Blanket Bond Standard Form 14 or its equivalent. Indi- 
vidual broad coverage commercial bonds may be carried 
when the total number of individuals covered is less than 
six. Any fidelity bond coverage meeting the require- 
ments of the American Stock Exchange, the Boston 
Stock Exchange, the Midwest Stock Exchange, Inc., the 
New York Stock Exchange, Inc., the Pacific Stock Ex- 
change, Inc., the PBW Stock Exchange, Inc. or the 
Chicago Board Options Exchange, Inc. shall be deemed 
in compliance. Authenticated copies of fidelity bonds 
shall be filed with the administrator. 

(3) Every insurer shall agree to notify the administra- 
tor, in writing, at least thirty days prior to any 
cancellation. 

(4) All bonds, other than those secured by cash or se- 
curities, shall be executed by a corporate surety ap- 
proved and authorized to do business in Washington by 
the commissioner of insurance. If any bond is executed 
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by an attorney in fact, a true and authenticated copy of 
his/her authority shall be attached to the bond. 


[Statutory Authority: RCW 21.20.400 and 21.30.300. 87-02-044 (Or- 
der SDO-137-86), § 460-70-015, filed 1/6/87.] 


WAC 460-70-020 Application for registration and 
post-effective requirements for a commodity broker- 
dealer and commodity sales representatives. (1) Except 
as otherwise provided in WAC 460-—70-065, the appli- 
cation for registration as a commodity broker-dealer 
shall contain the following: 

(a) As to initial registration: 

(i) Form CBD properly executed; 

(ii) Filing fee of two hundred dollars for the principal 
office and one hundred dollars for each branch office in 
this state; 

(iii) Consent to service of process; 

(iv) Copies of articles of incorporation; 

(v) Current financial statements in accordance with 
WAC 460-70-025; 

(vi) Surety bond if required; 

(vii) Fidelity bond if required; and 

(viii) Appropriate personal information schedule of 
Form CBD for each officer, director, and partner; or 

(b) As to renewal registration: 

(i) Information specified on the execution page of 
Form CBD; 

(ii) Any amendments to Form CBD not previously 
filed; 

(iii) Filing fee of one hundred dollars for the principal 
office and fifty dollars for each branch office in this 
state; and 

(iv) Current financial statement in accordance with 
WAC 460-70-025. 

(2) The application for registration as a commodity 
sales representative shall contain the following: 

(a) As to initial registration: 

(i) Form U-4 properly executed; 

(ii) Filing fee of fifty dollars; 

(iii) A photograph taken within one year; and 

(iv) Surety bond if required. 

(b) As to renewal registration: 

(i) The information specified in the renewal applica- 
tion specified by the director; and 

(ii) Filing fee of thirty-five dollars. 

(3) Each licensed commodity broker-dealer or com- 
modity sales representative shall, upon any material 
change in the information contained in its application 
(other than financial information contained therein), 
promptly file an amendment to such application setting 
forth the changed information no later than thirty days 
after the change occurs. Such information includes but 
is not limited to the following: 

(a) Change in firm name, ownership, management or 
control or change in any partners, officers or persons in 
similar positions, or business address or the creation or 
termination of a branch office in Washington; 

(b) Change in type of entity, general plan or character 
of business, method of operation or type of commodities 
in which dealing or trading is being effected; 
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(c) Insolvency, dissolution or liquidation or a material 
adverse change or impairment of working capital, or 
noncompliance with the minimum capital or bond re- 
quirements specified previously; 

(d) Termination of business or discontinuance of ac- 
tivities as a commodity broker-dealer; 

(e) The filing of a criminal charge or civil or admin- 
istrative action, in which a fraudulent, dishonest or un- 
ethical act is alleged or a violation of a securities or 
commodities law is involved; or 

(f) Entry of an order or proceeding by any court or 
administrative agency denying, suspending or revoking a 
registration or expelling the firm or individual from 
membership in any stock exchange, NASD or NFA or 
threatening to do so, or enjoining it from engaging in or 
continuing any conduct or practice in the securities or 
commodities business. 

(4) Every registration of a commodity broker-dealer 
or commodity sales representative expires on the first 
December 31st following registration, unless renewed or 
unless sooner revoked, cancelled, or withdrawn except 
the 1986 registrations which will be effective until 
December 31, 1987, unless sooner revoked, cancelled, or 
withdrawn. 

(5) Applications for renewal of registration filed di- 
rectly with the administrator shall be filed on the appro- 
priate form marked "renewal" with required information 
and exhibits, no earlier than sixty days and no later than 
thirty days before the expiration date of the registration 
concerned. 

(6) An applicant for renewal registration may incor- 
porate by reference in the application documents previ- 
ously filed to the extent the documents are currently 
accurate. 

(7) Upon expiration of a registration, any subsequent 
application for registration shall be considered and 
treated as an application for initial registration. 

(8) When a commodity sales representative's associa- 
tion with the commodity broker-dealer who appoints 
him/her as commodity sales representative is discontin- 
ued or terminated, the commodity broker-dealer must 
file within ten days of such discontinuance or termina- 
tion, a notice of that fact, stating the date of and reasons 
for the discontinuance or termination (Form U-5 or by 
letter.) Notwithstanding the foregoing, if the termina- 
tion is for cause, the commodity broker-dealer shall fur- 
nish the administrator a detailed statement of the 
reasons. Failure to file the notice of termination by the 
commodity broker-dealer principal required by this rule 
within the specified ten day period will afford grounds 
for the suspension of the license of the commodity bro- 
ker—dealer to transact business in Washington. 

(9) Every commodity broker-dealer registered under 
this section who desires to withdraw his/her registration 
shall file an application (Form CBDW). The request of 
a commodity broker-dealer shall include a statement of 
financial condition as of a date within thirty days of 
such statement in such detail as will disclose the nature 
and amount of assets and liabilities, net worth, unsatis- 
fied judgements and liens and a statement of where and 
in whose custody the books and records will be kept, 
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and, in the case of the commodity broker-dealer, a 
schedule of commodities in which it has an interest and 
the market value of the commodities. 

(10) In the event of a merger, consolidation, or reor- 
ganization of an existing registered commodity broker— 
dealer the following documents must be filed: 

(a) The commodity broker-dealer who will dissolve 
upon consummation of the merger or who will become a 
part of an existing commodity broker-dealer upon reor- 
ganization or consolidation must file at least ten days 
prior to a merger, consolidation, or reorganization: 

(i) A termination of its commodity broker-dealer reg- 
istration on Form CBDW; 

(ii) A termination of all commodity sales representa- 
tive registrations; and 

(iii) A complete explanation of the proposed merger, 
consolidation or reorganization accompanied by the 
agreement effecting the merger, consolidation or reorga- 
nization; and 

(b) The commodity broker-dealer who will be the 
surviving corporation upon consummation of the merger 
or who will be the named commodity broker-dealer after 
the reorganization or consolidation must file the follow- 
ing documents at least ten days prior to the merger, 
consolidation or reorganization: 

(i) A complete explanation of the proposed merger; 

(ii) Form U-—4 applications plus supporting documents 
of all registered commodity sales representatives of the 
dissolving commodity broker-dealer to be transferred to 
the surviving, consolidated or reorganized commodity 
broker-dealer; and 

(iii) If the name of the surviving, consolidated or re- 
organized commodity broker-dealer will change, the 
surviving or newly named commodity broker-dealer 
shall file an amended Form CBD, as appropriate, and all 
other properly amended documents required by subsec- 
tions (1), (2) and (8) of this section. 

(11) Unless good cause is shown, the administrator 
will cancel an application which has been pending for a 
period of six months or more upon notice by the securi- 
ties division. 

(12) A commodity broker—dealer or commodity sales 
representative shall not be required to comply with sub- 
sections (1)(a) (v), (vi), and (vii), (1)(b)(iv), (2)(a)(iv), 
(9), and (10) of this section, WAC 460-70-005, 460— 
70-010, 460—70-015 and 460-70-030 if the following 
conditions are met by that commodity broker—dealer or 
commodity sales representative: 

(a) All transactions require the purchaser to pay one 
hundred percent of the purchase price in cash or cash 
equivalent within ten days of the contract of sale. 

(b) Seventy-five percent of the total dollar value of 
the commodity broker-dealer's gross sales do not consti- 
tute commodity contracts or commodity options as de- 
fined in chapter 21.30 RCW. 

(c) The annual gross profit for the last fiscal year as a 
commodity broker-dealer did not exceed five hundred 
thousand dollars or for the last two fiscal years did not 
exceed one million dollars. 


[Statutory Authority: RCW 21.20.400 and 21.30.230. 87-02-044 (Or- 
der SDO-137-86), § 460-70-020, filed 1/6/87.] 
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WAC 460-70-025 Financial statements for com- 
modity broker-dealers. (1) A financial statement shall 
consist of a balance sheet, a profit and loss statement 
and a statement of change in financial condition, certi- 
fied unless otherwise prescribed in this rule or permitted 
by the administrator. 

(2) Except as provided herein every applicant for ini- 
tial registration under WAC 460—70-020 as a commod- 
ity broker-dealer shall file a financial statement as 
follows: 

(a) As to initial registration as a commodity broker— 
dealer, the applicant shall file a certified financial state- 
ment as of a date within ninety days prior to the filing; 
provided if the applicant has been engaged in business 
one year or more, he/she may file a certified financial 
statement as of the end of his/her last fiscal period to- 
gether with a balance sheet, which need not be certified, 
as of a date within ninety days prior to the filing; and 

(b) If the annual financial statement is more than six 
months old, he/she shall also file a semi-annual finan- 
cial statement, which need not be certified. The semi— 
annual financial statement may consist wholly of a com- 
pleted FOCUS report for that period. 

(3) Every commodity broker-dealer registered under 
WAC 460—70-020 shall file a certified financial state- 
ment within ninety days after the end of its fiscal period, 
unless an extension of time is granted upon written 
request. 

(4) A net capital computation, as of the date of the 
balance sheet, shall accompany the financial statements. 

(5) In lieu of all other requirements of this section, 
commodity broker-dealers registered pursuant to WAC 
460-70-020(12) must keep and maintain a noncertified 
financial statement in its principal office in this state. 
Such financial statement must be updated annually. 

(6) Commodity broker-dealers required to file a fi- 
nancial statement with an initial registration application 
under WAC 460-70-020 shall file a semi-annual finan- 
cial statement, which need not be certified, within sixty 
days after the end of the six-month period following the 
end of the fiscal year. A completed FOCUS report may 
be substituted for semi-annual net capital computations 
and financial statements. 

(7) Every applicant required to file a financial state- 
ment with a renewal registration application as a com- 
modity broker-dealer under WAC 460—70-020 shall file 
a financial report consisting of a balance sheet and net 
capital computation, or a completed FOCUS report, as 
of a date within sixty days of the date of filing. 


{Statutory Authority; RCW 21.20.400 and 21.30.310. 87-02-044 (Or- 
der SDO-137-86), § 460-70-025, filed 1/6/87.] 


WAC 460-70-030 Segregation of accounts by com- 
modity broker-dealers. (1) Every commodity broker— 
dealer shall at all times keep its customers’ funds and 
commodities in trust and segregated from its own funds 
and commodities provided, however, that compliance 
with SEC or CFTC rules and regulations governing the 
use, commingling and hypothecation of customers' com- 
modities and free credit balances shall be deemed com- 
pliance with this rule. 
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(2) Every commodity broker-dealer who engages in 
more than one enterprise or activity shall maintain sepa- 
rate books of accounts and records relating to its com- 
modities business and its other businesses and the assets 
relating to its commodities business shall not be com- 
mingled with those of such other businesses. Every com- 
modity broker-dealer shall maintain a clearly defined 
division among such businesses with respect to income 
and expenses. 


(Statutory Authority: RCW 21.20.400. 87-02-044 (Order SDO-137— 
86), § 460-70-030, filed 1/6/87.] 


WAC 460-70-035 Confirmations. Confirmations by 
commodity broker-dealers of all purchases and sales of 
commodities and notices of all other debits and credits 
for securities, cash and other items for the account of 
customers, officers, agents, partners, and employees shall 
be given or sent to such persons at or before completion 
of each transaction and shall disclose at least the 
following: 

(1) The account for which entered; 

(2) Instructions, terms, and conditions, including 
price, quantity, and description of the transaction 
whether executed or unexecuted; 

(3) Date of execution of transaction (time of trade 
shall be furnished upon request); 

(4) Name or identification number of commodity 
sales representative handling transaction; and 

(5) If the transaction was solicited or unsolicited. 


[Statutory Authority: RCW 21.20.400 and 21.30.320. 87-02-044 (Or- 
der SDO-137-86), § 460-70-035, filed 1/6/87.] 


WAC 460-70-040 Records required of commodity 
broker-dealers. (1) Every commodity broker-dealer 
shall make and keep current the following books and re- 
cords relating to his/her business as a commodity bro- 
ker—dealer (provided, however, that compliance with the 
requirements of the CFTC or SEC with respect to 
maintenance of books and records shall be deemed to be 
compliance with this rule): 

(a) Blotters (or other records of original entry) con- 
taining an itemized daily record of all purchases and 
sales of commodities, all receipts and deliveries of com- 
modities and all receipts and disbursements of cash and 
all other debits and credits; 

(b) Ledgers (or other records) reflecting all assets and 
liabilities, income and expense and capital accounts; 

(c) Ledger accounts itemized separately as to cash 
and margin account of every customer and of such com- 
modity broker-dealer, its partners, agents and employ- 
ees, all purchases, sales receipts and deliveries of 
commodities for such account and all other debits and 
credits to such account; 

(d) Ledgers (or other records) reflecting the 
following: 

(i) Commodities in transfer; 

Gi) Appreciation or depreciation on investment; 

(iii) Commodities borrowed and commodities loaned; 
and 
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(iv) Moneys borrowed and moneys loaned (together 
with a record of the collateral and substitutions in such 
collateral); 

(e) Copies of confirmations of all purchases and sales 
of commodities, copies of all memoranda forwarded to 
purchasers executing unsolicited orders and copies of all 
other debits and credits for securities, commodities, cash 
and other items for the account of customers and part- 
ners of the commodity broker—dealer; and 

(f) A record in respect of each cash and margin ac- 
count with such commodity broker-dealer containing the 
name and address of the beneficial owner of such ac- 
count and in the case of a margin account, the signature 
of such owner; provided that, in the case of a joint. ac- 
count or an account of a corporation, such records are 
required only in respect of the person or persons author- 
ized to transact business for such account. 

(2) Commodity broker-dealers registered pursuant to 
WAC 460-70-020(12) must keep and maintain a non- 
certified financial statement in its principal office. Such 
financial statement must be updated annually. 


[Statutory Authority: RCW 21.20.400 and 21.30.320. 87-02-044 (Or- 
der SDO-137-86), § 460-70-040, filed 1/6/87.] 


WAC 460-70-045 Records to be preserved by com- 
modity broker-dealers. (1) Every commodity broker— 
dealer shall preserve for a period of not less than five 
years, the first two years in an easily accessible place, all 
records required to be made pursuant to these rules. 

(2) Every commodity broker-dealer shall preserve for 
a period of not less than three years and, for the first 
two years, in an easily accessible place, the following: 

(a) All check books, bank statements, cancelled 
checks, voided checks, and cash reconciliations; 

(b) All bills, receivable or payable (or copies) paid or 
unpaid relating to the business of the commodity bro- 
ker-dealer; 

(c) Originals of all communications received and cop- 
ies of all communications sent by the commodity bro- 
ker-dealer (including inter-office memoranda and 
communications) relating to his/her commodity broker— 
dealer business; 

(d) All net capital computations, trial balances, fi- 
nancial statements, branch office reconciliations, and in- 
ternal audit working papers, relating to the business of 
the commodity broker-dealer; 

(e) All guarantees of accounts and all powers of at- 
torney and other evidence of the granting of any discre- 
tionary authority given in respect to any account and 
copies of resolutions empowering an agent to act on be- 
half of a corporation; and 

(f) All written agreements (or copies) entered into by 
such commodity broker-dealer relating to his/her busi- 
ness as a commodity broker-dealer, including agree- 
ments with respect to any account. 

(3) Every such commodity broker-dealer shall pre- 
serve for a period of not less than six years after the 
closing of any customer's account any account cards or 
records which relate to the terms and conditions with 
respect to the opening and maintenance of such account. 
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(4) Every commodity broker-dealer shall preserve 
during the life of the enterprise, and of any successor 
enterprise, all partnership articles or, in the case of a 
corporation, all articles of incorporation or charter, min- 
ute books and stock certificate books. 

(5) After a record or other document has been pre- 
served for two years, its photograph on film may be 
substituted for the balance of the required time. 

(6) Compliance with the requirements of the CFTC 
or SEC with respect to preservation of records shall be 
deemed to be compliance with this rule. 


[Statutory Authority: RCW 21.20.400 and 21.30.320. 87-02-044 (Or- 
der SDO-137-86), § 460-70-045, filed 1/6/87.] 


WAC 460-70-050 Denial, revocation, and suspen- 
sion of registration. Grounds for the denial, revocation 
and suspension of registration shall include the following 
"unethical or dishonest conduct or practice in the in- 
vestment commodities or securities business": 

(1) Unreasonable and unjustifiable delay or failure to 
execute orders, liquidate customers' accounts or in mak- 
ing delivery of securities or commodities purchased or in 
the payment upon request of free credit balances re- 
flecting completed transactions of any of its customers; 

(2) Effecting transactions in the account of a cus- 
tomer without authority to do so; or exercising any dis- 
cretionary power in effecting a transaction for a 
customer's account without first obtaining written dis- 
cretionary authority from the customer, unless the dis- 
cretionary power relates solely to the time and/or price 
for the execution of orders; 

(3) Engaging in or aiding in "boiler room" operations 
or high pressure tactics in connection with the promotion 
of speculative offerings or "hot issues" by means of an 
intensive telephone campaign or unsolicited calls to per- 
sons not known by, nor having an account with, the 
commodity sales representative or commodity broker— 
dealer represented by the commodity sales representa- 
tive, where the prospective purchaser is encouraged to 
make a hasty decision to buy, irrespective of his/her in- 
vestment needs and objectives; 

(4) Making false, misleading, deceptive, exaggerated 
or flamboyant representations or predictions in the solic- 
itation or sale of commodity or security, as, for example: 

(a) That the commodity or security will be resold or 
repurchased; 

(b) That it will be listed or traded on an exchange or 
established market; 

(c) That it will result in an assured, immediate or ex- 
tensive increase in value, future market price or return 
on investment; 

(d) With respect to the issuer's financial condition, 
anticipated earnings, potential growth or success; 

(e) That there is a guarantee against risk or loss; or 

(f) Representing that a commodity or security is being 
offered to a customer "at the market" or a price related 
to the market price unless the applicant or registrant 
knows or has reasonable grounds to believe that: 

(i) A market for such commodity or security exists 
other than that made, created or controlled by the ap- 
plicant or registrant, or by any person for whom he/she 


(1990 Ed.) 


460-70-050 


is acting or with whom he/she is associated in such dis- 
tribution, or any person controlled by, controlling or un- 
der common control with the applicant or registrant; and 

(ii) The commodity or security is traded in an estab- 
lished commodities or securities market and the fact that 
the applicant or registrant is in a control position with 
respect to the market for that commodity or security is 
fully disclosed to the investor; 

(5) Failing to disclose a dual agency capacity or ef- 
fecting transactions upon terms and conditions other 
than those stated per confirmations, or failing to disclose 
that the applicant or registrant is controlled by, control- 
ling, affiliated with or under common control with the 
issuer of any security or commodity before entering into 
any contract with or for a customer for the purchase or 
sale of that security or commodity, or if such disclosure 
is not made in writing, failing to give or send a written 
disclosure at or before the completion of the transaction; 

(6) Establishing fictitious accounts in order to execute 
transactions which would otherwise be prohibited; 

(7) Entering into agreements for selling concessions, 
discounts, commissions, or allowances as consideration 
for services in connection with the distribution or sale of 
a commodity or security in Washington to any unregis- 
tered commodity broker-dealer or commodity sales rep- 
resentative, or dividing or otherwise splitting the 
commodity sales representative's commissions, profits or 
other compensation from the purchase or sale of com- 
modities or securities with any person not also registered 
as a commodity sales representative for the same com- 
modity broker—dealer, or for a commodity broker-dealer 
under direct or common control unless such person is not 
required to be registered under the provisions of chapter 
21.20 or 21.30 RCW; 

(8) Operating a commodities or securities business 
while being unable to meet current liabilities, or violat- 
ing any rule or order relating to minimum capital, bond, 
record keeping, and reporting requirements, or provi- 
sions concerning use, commingling, or hypothecation of 
commodities or securities; 

(9) Failure or refusal to furnish a customer, upon 
reasonable request, information to which he/she is enti- 
tled, or to respond to a formal written demand or 
complaint. 

(10) Hypothecating a customer's commodities or se- 
curities without having a lien on the commodities or se- 
curities unless the commodity broker-dealer secures 
from the customer a properly executed written consent 
or except as permitted by rules of the CFTC or SEC; 

(11) Charging unreasonable and inequitable fees for 
services performed, including miscellaneous services such 
as collection of moneys due for principal, dividends or 
interest, exchange or transfer of commodities or securi- 
ties, appraisals, safekeeping or custody of commodities 
or securities and other services related to its commodities 
or securities business or charging any fee for services 
performed unless such fee is fully disclosed; 

- (12) Offering to buy from or sell to any person any 
commodity or security at a stated price unless the appli- 
cant or registrant is prepared to purchase or sell, as the 
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case may be, at such price and under such conditions as 
are stated at the time of such offer to buy or sell; 

(13) Effecting any transaction in or inducing the pur- 
chase or sale of any commodity or security by means of 
a manipulative, deceptive or fraudulent device, practice, 
plan, program, design or contrivance, including but not 
limited to: 

(a) Effecting any transaction in a commodity or secu- 
rity which involves no change in the beneficial owner- 
ship, except at the request of the customer; and 

(b) Effecting, alone or with one or more other per- 
sons, a transaction or series of transactions in any com- 
modity or security creating actual or apparent active 
trading in such commodity or security or raising or de- 
pressing the price of such commodity or security for the 
purpose of inducing the purchase or sale of such com- 
modity or security by others; 

(14) Publishing or circulating or causing to be pub- 
lished or circulated, any notice, circular, advertisement, 
newspaper article, investment service or communication 
of any kind which purports to report any transaction as 
a purchase or sale of any commodity or security unless 
the applicant or registrant believes that such transaction 
was a bona fide purchase or sale of such commodity or 
security; or which purports to quote the bid or asked 


price for any commodity or security, unless the applicant — 


or registrant believes that such quotation represents a 
bona fide bid for, or offer of, such commodity or secu- 
rity; or using any advertising or sales material in such a 
fashion as to be deceptive or misleading, such as the dis- 
tribution of any nonfactual data, material or presenta- 
tion based on conjecture, founded or unrealistic claims 
or assertions in any brochure, flyer, or display by words, 
‘pictures, graphs, or otherwise, designed to supplement, 
detract from, supersede or defeat the purpose or effect of 
any prospectus or disclosure; 

(15) Borrowing of money, commodities or securities 
from a customer by a commodity sales representative, or 
for a commodity sales representative to act as a custo- 
dian for money, commodities or securities or an executed 
stock power of a customer; 

(16) Sharing, by a commodity sales representative, 
directly or indirectly in profits or losses in the account of 
any customer without the written authorization of the 
customer and the commodity broker-dealer a commod- 
ity sales representative represents; and 

(17) Effecting commodities or securities transactions 
not recorded on the regular books or records of the 
commodity broker-dealer the commodity sales represen- 
tative represents, unless the transactions are authorized 
in writing by the commodity broker-dealer prior to the 
execution of the transaction. 


[Statutory Authority: RCW 21.20.400 and 21.30.350. 87-02-044 (Or- 
der SDO-137~—86), § 460-70-050, filed 1/6/87.] 


WAC 460-70-060 Promotional materials to be filed, 
materials permitted without filing and prohibited materi- 
als. (1) Any advertisement, display, pamphlet, brochure, 
letter, article or communication published in any news- 
paper, magazine or periodical, or script of any recording, 
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radio or television announcement, broadcast or commer- 
cial to be used or circulated in connection with the sale 
and promotion of a public offering of commodities con- 
tracts or options will be subject to the following require- 
ments and restrictions: 

(a) All sales and advertising literature and promo- 
tional material, other than that exempted by this rule, 
shall be governed by the following: 

(i) The applicant shall file with the administrator one 
copy of each item of literature or material as follows: 

(A) If the promotional materials pertain specifically 
to commodity contracts or commodity options, they must 
be filed five business days prior to use; 

(B) If the promotional materials do not pertain spe- 
cifically to commodity contracts or commodity options, 
they must be filed no later than five business days after 
use; 

(ii) If not disallowed by the administrator by written 
notice or otherwise within three business days from the 
date filed, the literature or material may be 
disseminated; 

(iii) No formal approval of the literature or material 
shall be issued by the administrator; 

(iv) The disseminator of the literature or material 
shall be responsible for the accuracy and reliability of 
the literature and material and its conformance with the 
Act and this rule; and 

(b) The following devices or sales presentation, and 
their use, will be deemed deceptive practices that cheat 
or defraud investors: 

(i) Comparison charts or graphs showing a distorted, 
unfair or unrealistic relationship between the 
commodity's past performance and that of another com- 
modity or investment media; 

(ii) Lay—out, format, size, kind, and color of type used 
so as to attract attention to favorable or incomplete por- 
tions of the advertising matter, or to minimize less fa- 
vorable, modified or modifying portions necessary to 
make the entire advertisement a fair and truthful 
representation; 

(iii) Statements or representations which predict fu- 
ture profit, success, appreciation, performance, or other- 
wise relate to the merit or potential of the commodities 
unless such statements or representations clearly indicate 
that they represent solely the opinion of the publisher; 

(iv) Generalizations, generalized conclusions, opinions, 
representations and general statements based upon a 
particular set of facts and circumstances unless those 
facts and circumstances are stated and modified or ex- 
plained by such additional facts or circumstances as are 
necessary to make the entire advertisement a full, fair 
and truthful representation; 

(v) Sales kits or film clips, displays or exposures, 
which, alone or by sequence and progressive compilation, 
tend to present an accumulative or composite picture or 
impression of certain, or exaggerated potential, profit, 
safety, return or assured or extraordinary investment 
opportunity or similar benefit to the prospective 
purchaser; 
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(vi) Distribution of any nonfactual or inaccurate data 
or material by words, pictures, charts, graphs or other- 
wise based on conjectural, unfounded, extravagant or 
flamboyant claims, assertions, predictions or excessive 
optimism; and 

(vii) Any package or bonus deal, prize, gift, gimmick, 
or similar inducement, combined with or dependent upon 
the sale of some other product, contract, or service, un- 
less such unit or combination has been fully disclosed 
and specifically described and identified in the applica- 
tion as the commodity being offered. 

(2) The so-called "tombstone" advertising, containing 
no more than the following information, is permitted 
without the necessity for filing or prior authorization by 
the administrator, unless specifically prohibited: 

(a) Name and address of commodity broker-dealer; 

(b) Identity, type or grade of commodity; 

(c) Per unit offering price and amount of offering; 
and 

(d) Brief, general description of commodity. 

(3) Any person who prepares, distributed or causes to 
be issued or published any sales literature which is 
knowingly inaccurate, false, misleading or tending to 
mislead in any material respect or otherwise in violation 
of the provisions of these rules may be held responsible 
and accountable in any administrative or civil proceed- 
ing arising under this chapter. 


[Statutory Authority: RCW 21.20.400. 87-02-044 (Order SDO-137- 
86), § 460-70-060, filed 1/6/87.] 
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DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 
CHAPTER 

460-80—120 Subfranchisor registration application. [Order 11, § 
460-80-120, filed 3/3/72.] Repealed by 80-04-036 
(Order SDO-38-80), filed 3/19/80, Statutory Au- 
thority: RCW 19.100.250. 

460-80-130 Franchise registration exhibits. [Order 11, § 460-80— 
130, filed 3/3/72.] Repealed by 80-04-036 (Order 
SDO-38-80), filed 3/19/80. Statutory Authority: 
RCW 19.100.040 (4), (7), and (20), 19.100.070(2), 
and 19.100.250. 

460-80-150 Number of franchises. [Order 11, § 460-80-1 50, filed 


3/3/72.] Repealed by 80-04-036 (Order SDO-38- 
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80), filed 3/19/80. Statutory Authority: RCW 
19,100.040(20) and 19.100.250. 

Signing of application. [Order 11, § 460-80—170, filed 
3/3/72.] Repealed by 80-04-036 (Order SDO-38- 
80), filed 3/19/80. Statutory Authority: RCW 
19.100.250. 

Consent to service of process. [Order 11, § 460-80- 
180, filed 3/3/72.] Repealed by 80-04-036 (Order 
SDO-38-80), filed 3/19/80. Statutory Authority: 
RCW 19.100.160 and 19.100.250. 

Renewal of franchise registration. [Order 11, § 460- 
80-200, filed 3/3/72.] Repealed by 80-04-036 (Or- 
der SDO—38-80), filed 3/19/80. Statutory Authority: 
RCW 19.100.070(2). 

Underscoring of changes. [Order 11, § 460—-80-210, 
filed 3/3/72.] Repealed by 80-04-036 (Order SDO- 
38-80), filed 3/19/80. Statutory Authority; RCW 
19.100.070(2) and 19.100.250. 

Application to amend registration. [Order 11, § 460- 
80-220, filed 3/3/72.] Repealed by 80-04-036 (Or- 
der SDO-38-80), filed 3/19/80. Statutory Authority: 
RCW 19.100.250. 

Required information in offering circular. [Order 11, 
§ 460-80-320, filed 3/3/72.] Repealed by 80-04-036 
(Order SDO-38-80), filed 3/19/80. Statutory Au- 
thority: RCW 19.100.040 (4), (7), and (20), 
19,100.070(2), and 19.100.250. 

Sequence of presentation in offering circular. [Order 
11, § 460-80-330, filed 3/3/72.] Repealed by 80-04- 
036 (Order SDO-38-80), filed 3/19/80. Statutory 
Authority: RCW 19.100.250. 

Registration renewal application. [Order 11, § 460- 
80-900, filed 3/3/72.] Repealed By 80-04-036 (Or- 
der SDO-38-80), filed 3/19/80. Statutory Authority: 
RCW 19.100.070(2) and 19.100.250. 

Sale of franchises—Power of attorney for consent to 
service. [Order 11, § 460-80-910, filed 3/3/72.] Re- 
pealed by 8004-036 (Order SDO-38-80), filed 
3/19/80, Statutory Authority: RCW 19.100.160 and 
19.100.250. 


460-80-170 


460-80-180 


460-80-200 


460-80-210 


460-80-220 


460-80-320 


460-80-330 


460-80-900 


460-80-910 


WAC 460-80-100 Notice of claim for exemption. 
Any franchisor or subfranchisor who claims an exemp- 
tion under RCW 19.100.030 (4)(a) and (b)(i) shall file 
with the administrator of the state securities division a 
statement giving notice of such claim for exemption, the 
name and address of the franchisor or subfranchisor, the 
name under which the franchisor or subfranchisor is do- 
ing business, and a statement setting forth the informa- 
tion upon which the exemption under RCW 19.100.030 
(4)(b)(i) is claimed, including the most recent audited 
financial statement showing compliance with the re- 
quirements of RCW 19.100.030 (4)(b)(i)(A). 


[Order 11, § 460-80-100, filed 3/3/72.] 


WAC 460-80-110 Franchise registration applica- 
tion. All applications for registration, renewal or amend- 
ment of a franchise shall have as the first page thereof a 
facing page in the form as provided by the department 
of licensing and containing the information specified 
therein. The application for registration, renewal or 
amendment must be accompanied by the fee prescribed 
in RCW 19.100.240 made payable by check to the trea- 
surer of the state of Washington. 


[Statutory Authority: RCW 19.100.040(12), 19.100.070(2) and 19- 
100.250. 80-04-036 (Order SDO-38-80), § 460-80-110, filed 
3/19/80; Order 11, § 460-80-110, filed 3/3/72.] 
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WAC 460-80-125 Franchise registration application 
instructions. The following must be adhered to with re- 
spect to all applications for registration, registration re- 
newal or registration amendment: 

(1) Completion of application. An application for reg- 
istration of the offer or sale of franchises shall include 
the following, all of which shall be verified by means of 
the prescribed signature page: 

(a) Facing page; 

(b) Supplemental information page(s); 

(c) Salesperson registration application in the form 
prescribed by WAC 460-82-100; 

(d) A copy of the proposed offering circular. 

(2) The following shall be attached to the application: 

(a) A second copy of the proposed offering circular; 

(b) A cross-reference sheet showing the location in 
the franchise agreement of the information required to 
be included in the application and in the offering circu- 
lar. If any item calling for information is inapplicable or 
the answer thereto is in the negative and is omitted, a 
statement to that effect shall be made in the cross—ref- 
erence sheet; 

(c) A consent to service of process in the form pre- 
scribed by the department of licensing. 

(3) Definitions: 

(a) "Predecessor," for the purposes of the disclosure 
required by item 1 in the body of the offering circular, is 
defined as follows: A "predecessor" of a franchisor is (i) 
a person the major portion of whose assets have been 
acquired directly or indirectly by the franchisor, or (ii) a 
person from whom the franchisor acquired directly or 
indirectly the major portion of its assets; 

_ (b) "Franchise broker," for the purposes of the dis- 
closure required by the cover page and item 2 in the 
body of the offering circular, is defined as follows: A 
"franchise broker" is any person engaged in the business 
of representing a franchisor or subfranchisor in offering 
for sale or selling a franchise, except anyone whose 
identity and business experience is otherwise required to 
be disclosed at item 2 in the body of the offering 
circular. 

(4) Disclosure: Each disclosure item should be either 
positively or negatively commented upon by use of a 
statement which fully incorporates the information re- 
quired by the item. 

(5) Subfranchisors: When the person filing the appli- 
cation for registration is a subfranchisor, the application 
shall also include the same information concerning the 
subfranchisor as is required from the franchisor; the 
franchisor, as well as the subfranchisor, shall execute a 
signature page. 

(6) Signing of application: The application shall be 
signed by an officer or general partner of the applicant; 
however, it may be signed by another person holding a 
power of attorney for such purposes from the applicant. 
If signed on behalf of the applicant pursuant to such 
power of attorney, the application shall include as an 
additional exhibit a copy of said power of attorney or a 
copy of the corporate resolution authorizing the attorney 
to act. 
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(7) Manually signed consent of accountant: All appli- 
cations shall be accompanied by a manually signed con- 
sent of the independent public accountants for the use of 
their audited financial statements as such statements 
appear in the offering circular. 

(8) Application to amend the registration: An amend- 
ment to an application filed either before or after the 
effective date of registration shall contain only the in- 
formation being amended identified by item number and 
shall be verified by means of the prescribed signature 
page. Each amendment shall be accompanied by a fac- 
ing page in the form prescribed on which the applicant 
shall indicate the filing is an amendment and the num- 
ber of the amendment, if more than one. 

(9) Underscoring of changes: If the registration re- 
newal statement or any amendment to an application for 
registration alters the text of the offering circular, or of 
any item, or other document previously filed as a part of 
the application for registration, the changes in such text 
shall be indicated by means of underscoring or in some 
other appropriate manner. 


[Statutory Authority: RCW 19.100.250. 80-04-036 (Order SDO-38- 
80), § 460-80-125, filed 3/19/80.] 


WAC 460-80-140 Financial statements. (a) Finan- 
cial statements required to be filed in connection with an 
application for registration or renewal of an offer or sale 
of a franchise shall be prepared in accordance with gen- 
erally accepted accounting principles as set forth in rules 
as adopted pursuant to chapter 460-60A WAC etc. 
Such financial statements should be audited by a certi- 
fied public accountant having the same qualifications 
and restrictions as those set forth in WAC 460-60A-— 
100, except where the particular form or this section 
permits the use of unaudited statements for interim 
periods. 

(b) In extraordinary cases the director may waive the 
requirement for audited statements if the statements 
have been prepared by an independent certified public 
accountant or independent public accountant and the di- 
rector is otherwise satisfied as to the reliability of such 
statements and as to the ability of the franchisor to per- 
form future commitments. Such waiver will ordinarily 
be granted only upon a showing that the franchisor has 
not had prior audited statements; that the close of the 
most recent or current fiscal year is so near the time of 
filing of the application that it would be unreasonably 
costly or impractical to provide audited statements with 
the application; and that audited statements will be fur- 
nished within a reasonable time after the end of the 
most recent or current fiscal year. In such cases the di- 
rector may impose an impound condition and such other 
conditions and restrictions as in his discretion may be 
appropriate. 

(c) The use of unaudited financial statements as pro- 
vided in these rules does not relieve the applicant or any 
person from any liability for false and misleading state- 
ments contained in such financial statements. 


[Statutory Authority: RCW 19.100.040(7) and 19.100.250. 80-04-036 
(Order SDO-38-80), § 460-80-140, filed 3/19/80; Order 11, § 460- 
80-140, filed 3/3/72.] 
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WAC 460-80-160 Cross reference sheets. Each ap- 
plication for registration of an offer or sale of a fran- 
chise and each registration renewal statement shall 
include a cross reference sheet showing the location in 
the franchise agreement of the information required to 
be included in the application and in the offering circu- 
lar. If any item calling for information is inapplicable or 
the answer thereto is in the negative and is omitted, a 
statement to that effect shall be made in the cross refer- 
ence sheet. 


SPECIMEN CROSS REFERENCE SHEET 


Item Number Page in Page in 
of Offering Franchise 
Application Circular Agreement 


[Order 11, § 460-80-160, filed 3/3/72.] 


WAC 460-80-190 Time of registration effective- 
ness. A registration statement for the selling of a fran- 
chise under RCW 19.100.060 becomes effective if no 
stop order is in effect and no proceeding pending under 
RCW 19.100.120 at 3:00 p.m., P.S.T. on the afternoon 
of the 15th business day after the filing of the registra- 
tion or the last amendment or at such earlier time as the 
director determines. 


[Order 11, § 460-80-190, filed 3/3/72.] 


WAC 460-80-195 ‘Approval is not an endorsement. 
The filing of the application for registration or the ef- 
fectiveness of the registration does not constitute a find- 
ing by the director that any document filed under this 
act is true, complete and not misleading. Neither any 
such fact nor the fact that an exemption is available for 
a transaction means that the director has passed in any 
way upon the merits or qualification of, or recommended 
or given approval to any person, franchise or transaction. 


[Order 11, § 460-80--195, filed 3/3/72.] 


WAC 460-80-300 Receipt of offering circular. Each 
prospective purchaser of a franchise shall sign a receipt 
in substantially the following form that they have re- 
ceived the offering circular and that they received the 
same before signing the receipt and completing the sale. 

ACKNOWLEDGEMENT OF RECEIPT OF OFFERING 
CIRCULAR BY PROSPECTIVE FRANCHISEE FROM 
(NAME OF FRANCHISOR) 

The undersigned, personally and/or as an officer or 
partner of the proposed franchisee, does hereby ac- 
knowledge receipt of "the franchise offering circular for 
prospective franchisees required by the state of 
Washington” including all exhibits attached thereto, to— 
wit: (List exhibits to be attached, including, but not lim- 
ited to, financial statements, franchise agreement, lease 
agreements, etc.) I acknowledge that I received the of- 
fering circular at least 48 hours prior to signing this re- 
ceipt and completing the sale. 
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Dated: 


individually and/or as an officer 
or partner of 
a ( corporation) 
( partnership) 
[Statutory Authority: RCW 19.100.250. 80-04-036 (Order SDO-38- 


80), § 460-80-300, filed 3/19/80; Order 11, § 460-80-300, filed 
3/3/72.] 


WAC 460-80-310 Offering circular. The purpose of 
the offering circular is to inform prospective franchisees 
and subfranchisors. Accordingly, the information set 
forth in the circular should be presented in a clear, con- 
cise fashion that will be readily understandable. 

(a) All information contained in the offering circular 
shall be set forth under appropriate captions or headings 
reasonably indicative of the principal subject matter set 
forth thereunder. Except as to financial statements and 
other tabular data, information set forth in the offering 
circular should be divided into reasonable short para- 
graphs or sections. 

(b) Each offering circular should contain a reasonable 
detailed table of contents showing the subject matter of 
the various sections or subdivisions of the offering circu- 
lar and the page number on which each section or sub- 
division begins. 

[Order 11, § 460-80-310, filed 3/3/72.] 


WAC 460-80-315 Content and form of offering cir- 
cular. The information required to be set forth in the of- 
fering circular shall be presented in the following 
sequence: 

COVER PAGE. The outside front cover of the offering 
circular shall contain the following information: 

The title in boldface type: FRANCHISE OFFERING CIR- 
CULAR FOR PROSPECTIVE FRANCHISEES REQUIRED BY THE 
STATE OF WASHINGTON. 

The name, type of business organization, principal 
business address and telephone number of the franchisor. 

If different than above, the name, principal business 
address and telephone number of the subfranchisor or 
franchise broker offering in this state the herein de- 
scribed franchise. 

A sample of the primary business trademark, logo- 
type, trade name or commercial label or symbol used by 
the franchisor for marketing its products or services and 
under which the franchisee will conduct its business. 
(Place in upper left-hand corner of the cover page.) 

A brief description of the franchise to be offered. 

A summary of items (5) and (7) of the offering cir- 
cular, to-wit: Franchisee's initial franchise fee or other 
payment and franchisee's initial investment, respectively. 

Effective date: (Leave blank until notified of effec- 
tiveness by securities division.) 


The following statement in boldface type: 

THIS OFFERING CIRCULAR IS PROVIDED FOR YOUR 
OWN PROTECTION AND CONTAINS A SUMMARY ONLY 
OF CERTAIN MATERIAL PROVISIONS OF THE FRANCHISE 
AGREEMENT. THIS OFFERING CIRCULAR AND ALL CON- 
TRACTS AND AGREEMENTS SHOULD BE READ CARE- 
FULLY IN THEIR ENTIRETY FOR AN UNDERSTANDING 
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OF ALL RIGHTS AND OBLIGATIONS OF BOTH THE FRAN- 
CHISOR AND THE FRANCHISEE. 

A FEDERAL TRADE COMMISSION RULE MAKES IT UN- 
LAWFUL TO OFFER OR SELL ANY FRANCHISE WITHOUT 
FIRST PROVIDING THIS OFFERING CIRCULAR TO THE 
PROSPECTIVE FRANCHISEE AT THE EARLIER OF (1) THE 
FIRST PERSONAL MEETING, OR (2) TEN BUSINESS DAYS 
BEFORE THE SIGNING OF ANY FRANCHISE OR RELATED 
AGREEMENT, OR (3) TEN BUSINESS DAYS BEFORE ANY 
PAYMENT. THE PROSPECTIVE FRANCHISEE MUST ALSO 
RECEIVE A FRANCHISE AGREEMENT CONTAINING ALL 
MATERIAL TERMS AT LEAST FIVE BUSINESS DAYS PRIOR 
TO THE SIGNING OF THE FRANCHISE AGREEMENT. 

IF THIS OFFERING CIRCULAR IS NOT DELIVERED ON 
TIME, OR IF IT CONTAINS A FALSE, INCOMPLETE, INAC- 
CURATE OR MISLEADING STATEMENT A VIOLATION OF 
FEDERAL AND STATE LAW MAY HAVE OCCURRED AND 
SHOULD BE REPORTED TO THE FEDERAL TRADE COM- 
MISSION, WASHINGTON, D.C. 20580 AND WASHINGTON 
STATE DEPARTMENT OF LICENSING, SECURITIES DIVI- 
SION, P.O. BOX 648, OLYMPIA, WASHINGTON 98504. 


The name and address of the franchisor's registered 
agent in this state authorized to receive service of 
process. 

The name and address of the subfranchisor's or fran- 
chise broker's registered agent in this state authorized to 
receive service of process. 

TABLE OF CONTENTS: Include a table of contents based 
on the requirements of this offering circular. 

BODY OF OFFERING CIRCULAR: The offering circular 
shall contain the following information clearly and con- 
cisely stated in narrative form: 

(1) The franchisor and any predecessors: Set forth in 
summary form: (The disclosure regarding predecessors 
need only cover the 15 year period immediately preced- 
ing the close of franchisor's most recent fiscal year.) 

(a) The name of the franchisor and any predecessors 
thereto. 

(b) The name under which the franchisor is currently 
doing or intends to do business. 

(c) The franchisor's principal business address and the 
business address or addresses of any predecessors 
thereto. ; 

(d) The business form of the franchisor whether cor- 
porate, partnership or otherwise. 

(e) A description of the franchisor's business and the 
franchises to be offered in this state. 

(f) The prior business experience of the franchisor and 
any predecessors thereto including: 

(i) The length of time the franchisor has conducted a 
business of the type to be operated by the franchisee; 

(ii) The length of time each predecessor conducted a 
business of the type to be operated by the franchisee; 

(iii) The length of time the franchisor has offered 
franchises for such business; 

(iv) The length of time each predecessor offered fran- 
chises for such business; 

(v) Whether the franchisor has offered franchises in 
other lines of business, including: 

(A) A description of such other lines of business; 

(B) The number of franchises sold in each other line 
of business; 

(C) The length of time the franchisor has offered each 
such franchise; and 
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(vi) Whether each predecessor offered franchises in 
other lines of business, including: 

(A) A description of such other lines of business; 

(B) The number of franchises sold in each other line 
of business; and 

(C) The length of time each predecessor offered each 
such franchise. 

(2) Identity and business experience of persons affili- 
ated with the franchisor; franchise brokers: List by name 
and position held the directors, trustees and/or general 
partners, as the case may be, the principal officers (in- 
cluding the chief executive and chief operating officer, 
financial, franchise marketing, training and service offi- 
cers) and other executives or subfranchisors who will 
have management responsibility in connection with the 
operation of the franchisor's business relating to the 
franchises offered by this offering circular and all fran- 
chise brokers. With regard to each person listed, state 
his principal occupations and employers during the past 
five years. 

(3) Litigation: State whether the franchisor, any per- 
son or franchise broker identified in (2) above: 

(a) Has any administrative, criminal or material civil 
action (or a significant number of civil actions irrespec- 
tive of materiality) pending against them alleging a vio- 
lation of any franchise law, fraud, embezzlement, 
fraudulent conversion, restraint of trade, unfair or de- 
ceptive practices, misappropriation of property or com- 
parable allegations. If so, set forth the name of the 
person, the court or other forum, nature, and current 
status of any such pending action. Franchisor may in- 
clude a summary opinion of counsel as to any such ac- 
tion, but only if a consent to use of such summary 
opinion is included as part of this offering circular. 

(b) Has during the 10 year period immediately pre- 
ceding the date of the offering circular been convicted of 
a felony or plead nolo contendere to a felony charge or 
been held liable in a civil action by final judgment or 
been the subject of a material complaint or other legal 
proceeding if such felony, civil action, complaint or other 
legal proceeding involved violation of any franchise law, 
fraud, embezzlement, fraudulent conversion, restraint of 
trade, unfair or deceptive practices, misappropriation of 
property or comparable allegations. If so, set forth the 
name of the person convicted, the court and date of con- 
viction or person against whom judgment was entered, 
penalty or damages assessed in connection therewith 
and/or terms of settlement. 

(c) Is subject to any currently effective injunctive or 
restrictive order or decree relating to the franchise or — 
under any federal, state or Canadian franchise, securi- 
ties, antitrust, trade regulation or trade practice law as a 
result of a concluded or pending action or proceeding 
brought by a public agency. If so, set forth the name of 
the person so subject, the public agency and court, a 
summary of the allegations or facts found by the agency 
or court and the date, nature, terms and conditions of 
the order or decree. 

(4) Bankruptcy: State whether the franchisor or any 
predecessor, officer or general partner of the franchisor 
has during the 15 year period immediately preceding the 
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date of the offering circular been adjudged bankrupt or 
reorganized due to insolvency or was a principal officer 
of any company or a general partner in any partnership 
that was adjudged bankrupt or reorganized due to insol- 
vency during or within one year after the period that 
such officer or general partner of the franchisor held 
such position in such company or partnership, or 
whether any such bankruptcy or reorganization proceed- 
ing has been commenced. If so, set forth the name of the 
person or company adjudged bankrupt or reorganized or 
named in any such proceeding and the date thereof and 
any material facts or circumstances: 

(5) Franchisee's initial franchise fee or other initial 
payment: Describe in detail the following: 

(a) The initial franchise fee or other initial payment 
for the franchise, if any, charged upon the signing of the 
franchise agreement, and whether payable in lump sum 
or installments. Set forth the manner in which the fran- 
chisor will use or apply such franchise fee or initial pay- 
ment. State whether such fee or payment is refundable, 
and if so, under what conditions. 

(b) If an identical initial franchise fee or other initial 
payment is not charged in connection with each fran- 
chise agreement, state the method or formula by which 
such fee or payment is determined. 

(6) Other fees: Describe in detail other recurring or 
isolated fees or payments, including but not limited to 
royalties, service fees, training fees, lease payments and 
advertising fees and charges that the franchisee is re- 
quired to pay to the franchisor or persons affiliated with 
the franchisor or which the franchisor or such affiliated 
person imposes or collects in whole or in part on behalf 
of a third party. Include, if applicable, the formula used 
to compute such other fees and payments. State whether 
any such fee or payment is refundable, and if so, under 
what conditions. 

(7) Franchisee's initial investment: Describe in detail 
the following expenditures (which may be estimated or 
described by a low-high range, if not known exactly), 
stating for each to whom the payments are to be made, 
when such payments are to be determined, whether any 
payment is refundable, and if so, under what conditions 
and, if any part of the franchisee's initial investment in 
the franchise will or may be financed, an estimate of the 
loan repayments, including interest: 

(i) Real property, whether or not financed by con- 
tract, installment, purchase or lease. If neither estimate 
nor describable by a low-high range, describe the vari- 
able requirements, such as property, location and build- 
ing size which make the real property expenditure 
neither estimable nor describable by a low-high range. 

(ii) Equipment, fixtures, other fixed assets, construc- 
tion, remodeling, leasehold improvements and decorating 
costs, whether or not financed by contract, installment 
purchases, lease or otherwise. 

(iii) Inventory required to commence operations. 

(iv) Security deposits, other prepaid expenses and 
working capital required to commence operation. 

(v) Any other payments which the franchisee will be 
required to make in order to commence operations. 
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Note: The following statement shall be inserted in the offering circu- 
lar at this point: 


THERE ARE NO OTHER DIRECT OR INDIRECT PAY- 
MENTS IN CONJUNCTION WITH THE PURCHASE 
OF THE FRANCHISE. 


(8) Obligations of franchisee to purchase or lease 
from designated sources: State any obligations of the 
franchisee or subfranchisor, whether arising by terms of 
the franchise agreement or other device or practice, to 
purchase or lease from the franchisor or his designees, 
goods, services, supplies, fixtures, equipment, inventory 
or real estate relating to the establishment or operation 
of the franchise business. Regarding such obligations, 
state the following: 

(a) The goods, services, supplies, fixtures, equipment, 
inventory or real estate required to be purchased or 
leased from the franchisor or its designees. 

(b) Whether, and if so, the precise basis by which, the 
franchisor, its parent or persons affiliated with the fran- 
chisor will or may derive income based on or as a result 
of any such required purchases or leases. 

(c) To the extent known or estimable by the fran- 
chisor, the magnitude of such required purchases and 
leases in relation to all purchases and leases by the fran- 
chisee of goods and services which the franchisee will 
make or enter into (1) in the establishment and (2) in 
the operation of the franchise business. 

(9) Obligations of franchisee to purchase or lease in 
accordance with specifications or from approved suppli- 
ers: State any obligations of the franchisee or subfran- 
chisor, whether arising by terms of the franchise 
agreement or other device or practice, to purchase or 
lease in accordance with specifications issued by the 
franchisor, or from suppliers approved by the franchisor, 
goods, services, supplies, fixtures, equipment, inventory 
or real estate relating to the establishment or operation 
of the franchise business. Regarding such obligations, 
state the following: 

(a) The goods, services, supplies, fixtures, equipment, 
inventory or real estate required to be purchased or 
leased in accordance with specifications or from suppli- 
ers approved by the franchisor. 

(b) The manner in which the franchisor issues and 
modifies specifications or grants and revokes approval to 
suppliers. 

(c) Whether, and for what categories of goods and 
services, the franchisor or persons affiliated with the 
franchisor are approved suppliers or the only approved 
suppliers. 

(d) Whether, and if so, the precise basis by which, the 
franchisor, its parent or persons affiliated with the fran- 
chisor may derive income from it or from other approved 
suppliers, if this is the case. 

(10) Financing arrangements: State the terms and 
conditions of any financing arrangements offered di- 
rectly or indirectly by the franchisor, its agent or affili- 
ated company, including: 

(a) A description of any waiver of defenses or similar 
provisions in any note, contract or other instrument to be 
executed by the franchisee or subfranchisor. 
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(b) A statement of any past or present practice or of 
any intent of the franchisor to sell, assign, or discount to 
a third party, in whole or in part, any note, contract or 
other instrument executed by the franchisee or 
subfranchisor. 

(c) A description of any payments received by the 
franchisor from any person for the placement of financ- 
ing with such person. 

(11) Obligations of the HANEN other supervision, 
assistance or services: Where applicable, describe the 
following: 

(a) The obligations to be met by the franchisor prior 
to the opening of the franchise business, citing by section 
and page the provisions of the franchise or related 
agreement requiring performance. 

(b) Other supervision, assistance or services to be pro- 
vided by the franchisor prior to the opening of the fran- 
chise business although franchisor is not bound by`the 
franchise or any related agreement to provide the same. 
As part of this disclosure franchisor must disclose that 
he is not so bound. 

(c) The obligations to be met by the franchisor during 
the operation of the franchise business, including, with- 
out limitation, the assistance to the franchisee in the op- 
eration of his business. Cite by section and page the 
provisions of the franchise or related agreement requir- 
ing performance. 

(d) Other supervision, assistance or services to be pro- 
vided by the franchisor during the operation of the fran- 
chise business although franchisor is not bound by the 
franchise or any related agreement to provide the same. 
As part of this disclosure franchisor must disclose that it 
is not so bound. 

(e) The methods used by ihe: franchisor to select the 
location for the franchisee's business. 

(f) The typical length of time between the signing of 
the franchise agreement or the first payment of any 
consideration for the franchise and the opening of the 
franchisee's business. 

(g) The training program of the franchisor, including: 
- (i) The location, duration and content of the training 
program; 

(ii) When the training program is to be conducted; 

(iii) The experience that the instructors have had with 
the franchisor; 

(iv) Any charges to be made to the franchisee and the 
extent to which the franchisee will be responsible for 
travel and living expenses of the person(s) who enroll in 
the training program; 

(v) If the training program is not mandatory, the per- 
centage of new franchisees that enrolled in the training 
program during the 12 months immediately preceding 
the date of the offering circular; and 

(vi) Whether any additional training programs and/or 
refresher courses are available to the franchisee and 
whether the franchisee will be required to attend the 
same. 

(12) Exclusive area or territory: Describe any exclu- 
sive area or territory granted the franchisee and with re- 
spect to such area or territory state whether: 
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(a) The franchisor has established or may establish 
another franchisee who will also be permitted to use the 
franchisor's trade name or trademark. 

(b) The franchisor has established or may establish a 
company-owned outlet using the franchisor's trade name 
or trademark. 

(c) The franchisor or its parent or affiliate has estab- 
lished or may establish other franchises or company- 
owned outlets selling or leasing similar products or ser- 
vices under a different trade name or trademark. 

(d) Continuation of the franchisee's area or territorial 
exclusively is dependent upon achievement of a certain 
sales volume, market penetration or other contingency 
and under what circumstances the franchisee's area or 
territory may be altered. 

(13) Trademarks, service marks, trade names, 
logotypes, and commercial symbols: Describe any trade- 
marks, service marks, trade names, logotypes or other 
commercial symbols to be licensed to the franchisee in- 
cluding the following: 

(a) Whether the trademark, service mark, trade name, 
logotype or other commercial symbol is registered with 
the United States Patent Office and, if so, for each such 
registration state the registration date and number and 
whether or not the registration is on the principal or 
supplemental register. 

(b) Whether the trademark, service mark, trade 
name, logotype and other commercial symbol are regis- 
tered in this state or the state in which the franchise 
business is to be located and the dates of such 
registrations. 

(c) A description of any presently effective determi- 
nations of the patent office, the trademark administrator 
of this state or any court, any pending interference, op- 
position or cancellation proceeding and any pending ma- 
terial litigation involving such trademarks, service 
marks, trade names, logotypes or other commercial 
symbols and which is relevant to their use in this state or 
the state in which the franchise business is to be located. 

(d) A description of any agreements currently in ef- 
fect which significantly limit the rights of the franchisor 
to use or license the use of such trademarks, service 
marks, trade names, logotypes or other commercial 
symbols in any manner material to the franchise. 

(e) Whether the franchisor is obligated by the fran- 
chise agreement or otherwise to protect any or all rights 
which the franchisee has to use such trademarks, service 
marks, trade names, logotypes or other commercial 
symbols and to protect the franchisee against claims of 
infringement or unfair competition with respect to the 
same. 

(f) Whether there are any infringing uses actually 
known to the franchisor which could materially affect 
the franchisee's use of such trademarks, service marks, 
trade names, logotypes or other commercial symbols in 
this state or state in which the franchise business is to be 
located. 

(14) Patents and copyrights: If the franchisor owns 
any rights in or to any patents or copyrights which are 
material to the franchise, describe such patents and 
copyrights, their. relationship to the franchise and the 
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terms and conditions under which the franchisee may 
use them, including their duration, whether the fran- 
chisor can and intends to renew any copyrights, and, to 
the extent relevant, the information required by Section 
15 above with respect to such patents and copyrights. 

(15) Obligation of the franchisee to participate in the 
actual operation of the franchise business: State fully the 
obligation of the franchisee or the subfranchisor, 
whether arising by terms of the franchise agreement or 
other device or practice, to participate personally in the 
direct operation of the franchise business or whether the 
franchisor recommends participation in the same. 

(16) Restrictions on goods and services offered by 
franchisee: State any restriction or condition imposed by 
the franchisor, whether by terms of the franchise agree- 
ment or by other device or practice of the franchisor, 
whereby the franchisee is restricted as to the goods or 
services they may offer for sale, or limited in the custo- 
mers to whom they may sell such goods or services. 

(17) Renewal, termination, repurchase, modification 
and assignment of the franchise agreement and related 
information: With respect to the franchise and any re- 
lated agreements state the following: 

(a) The term and whether such term is affected by 
any agreement (including leases or subleases) other than 
the one from which such term arises. 

(b) The conditions under which the franchisee may 
renew or extend. 

(c) The conditions under which the franchisee may 
refuse to renew or extend. 

(d) The conditions under which the franchisee may 
terminate. . 

(e) The conditions under which the franchisor may 
terminate. 

(f) The obligations (including lease or sublease obli- 
gations) of the franchisee after termination of the fran- 
chise by the franchisor and the obligations of the 
franchisee (including lease or sublease obligations) after 
termination of the franchise by the franchisee or the ex- 
piration of the franchise. 

(g) The franchisee's interest upon termination or re- 
fusal to renew or extend the franchise by the franchisor 
or by the franchisee. 

(h) The conditions under which the franchisor may 
repurchase, whether by right of first refusal or at the 
opinion of the franchisor. If the franchisor has the option 
to repurchase the franchise, state whether there will be 
an independent appraisal of the franchise, whether the 
repurchase price will be determined by a predetermined 
formula and whether there will be a recognition of 
goodwill or other intangibles associated therewith in the 
repurchase price to be given the franchisee. 

(i) The conditions under which the franchisee or its 
owners may sell or assign all or an interest in the own- 
ership of the franchise or of the franchisee.or in the as- 
sets of the franchise business. 

(j) The conditions under which the franchisor may sell 
or assign in whole or in part. 

(k) The conditions under which the franchisee may 
modify. 
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(1) The conditions under which the franchisor may 
modify. 

(m) The rights of the franchisee's heirs or personal 
representative upon the death or incapacity of the 
franchisee. 

(n) The provisions of any covenant not to compete. 

(18) Arrangements with public figures: State the 
following: 

(a) Any compensation or other benefit given or prom- 
ised to a public figure arising, in whole or in part, from: 

(i) The use of the public figure in the name or symbol 
of the franchise, or 

(ii) The endorsement or recommendation of the fran- 
chise by the public figure in advertisements. 

(b) Any right the franchisee may have to use the 
name of a public figure in his promotional efforts or ad- 
vertising and any charges to be made to the franchisee in 
connection with such usage. 

(c) The extent to which such public figure is involved 
in the actual management or control of the franchisor. 

(d) The total involvement of the public figure in the 
franchise operation. 

(19)(a) An earnings claim made in connection with an 
offer of a franchise must be included in full in the offer- 
ing circular and must have a reasonable basis at the time 
it is made, If no earnings claim is made, Item 19 of the 
offering circular shall contain the following negative 
disclosure: 

Franchisor does not furnish or authorize its salesper- 
sons to furnish any oral or written information concern- 
ing the actual or potential sales, costs, income or profits 
of (name of franchise). Actual results vary from unit to 
unit and franchisor cannot estimate the results of any 
particular franchise. 

(b) An earnings claim shall include a description of its 
factual basis and the material assumptions underlying its 
preparation and presentation. 


Note #1 Definition: "Earnings claim" means information given to a 
prospective franchisee by, on behalf of or at the direction of 
the franchisor or its agent, from which a specific level or 
range of actual or potential sales, costs, income or profit 
from franchised or nonfranchised units may be easily 
ascertained. 


A chart, table or mathematical calculation presented to 
demonstrate possible results based upon a combination ‘of 
variables (such as multiples of price and quantity to reflect 
gross sales) is an earnings claim subject to this item. 


An earnings claim limited solely to the actual operating re- 
sults of a specific unit being offered for sale need not com- 
ply with this item if it is given only to potential purchasers — 
of that unit and is accompanied by the name and last 
known address of each owner of the unit during the prior 
three years. 


Note #2 Supplemental earnings claim. If a franchisor has made an 
earnings claim in accordance with this subsection, the fran- 
chisor may deliver to a prospective franchisee a supple- 
mental earnings claim directed to a particular location or 
circumstance, apart from the offering circular. The supple- 
mental earnings claim must be in writing, explain the de- 
parture from the earnings claim in the offering circular, be 
prepared in accordance with this subsection, and be left 
with the prospective franchisee. 
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Note #3 Scope of requirement. An earnings claim is not required in 
connection with the offer of franchises; if made, however, 
its presentation must conform with this subsection. If an 
earnings claim is not made, then negative disclosure pre- 
scribed by this subsection must be used. 


Note #4 Claims regarding future performance. A statement or pre- 
diction of future performance that is prepared as a forecast 
or projection in accordance with the Statement on Stan- 
dards for Accountants' Services on Prospective Financial 
Information (or its successor) issued by the American Insti- 
tute of Certified Public Accountants, Inc., is presumed to 
have a reasonable basis. 


Note #5 Burden of proof. The burden is upon the franchisor to show 
that it had a reasonable basis for its earnings claim. 


Note #6 Factual basis: The factual basis of an earnings claim in- 
cludes significant matters upon which a franchisee's future 
results are expected to depend, including, for example, eco- 
nomic or market conditions, and which are basic to a fran- 
chisee's operation and encompass matters affecting, among 
other things, franchisee's sales, the cost of goods or services 
sold and operating expenses. 


In the absence of an adequate operating experience of its 
own, a franchisor may base an earnings claim upon the re- 
sults of operations of a substantially similar business of a 
person affiliated with the franchisor, or franchisees of that 
person; provided that disclosure is made of any material 
differences in the economic or market conditions known to, 
or reasonably ascertainable by, the franchisor. 


Note #7 Basic disclosures. The earnings claim must state: 


(i) Material assumptions, other than matters of common 
knowledge, underlying the claim; 


(ii) A concise summary of the basis for the claim including 
a statement of whether the claim is based upon actual ex- 
perience of franchised units and, if so, the percentage of 
franchised outlets in operation for the period covered by the 
earnings claim that have actually attained or surpassed the 
stated results; 


(iii) A conspicuous admonition that a new franchisee's indi- 
vidual financial results are likely to differ from the results 
stated in the earnings claim; and 


(iv) A statement that substantiation of the data used in 
preparing the earnings claim will be made available to the 
prospective franchisee on reasonable request. 


(20) Information regarding franchises of the fran- 
chisor: State the following as of the close of franchisor's 
most recent fiscal year: 

(a) The total number of franchises, exclusive of com- 
pany owned or operated distribution outlets, of a type 
substantially similar to those offered herein and of that 
number, the number of such franchises which were op- 
erational as of the date of this offering circular. 

(b) The number of franchises in this state, exclusive of 
a company owned or operated distribution outlets, of a 
type substantially similar to those offered herein and of 
that number, the number of such franchises which were 
operational as of the date of this offering circular. 

(c) The total number of franchises substantially simi- 
lar to those offered herein for which a business is not yet 
operational although a franchise agreement has been 
signed. 

(d) The number of franchises in this state substan- 
tially similar to those offered herein for which a business 
is not yet operational although a franchise agreement 
has been signed. 
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(e) The names, addresses and telephone numbers of 
all franchises under franchise agreements with the fran- 
chisor or its subfranchisor which are located in the state 
where the proposed franchise is to be located. To the 
extent that there are fewer than 10 such franchises lo- 
cated in said state, the list shall include at least the 10 
such franchises which are most proximate to the location 
of the proposed franchise; and if fewer than 10 such 
franchises exist, the list shall identify all such franchises 
and include a statement to that effect. 

In lieu of the above disclosure, the franchisor may at- 
tach to the offering circular a list of the names, ad- 
dresses and telephone numbers of all its franchises under 
franchise agreements with the franchisor or its 
subfranchisors. 

(f) An estimate of the total number of franchises to be 
sold or granted during the one year period following the 
date of the offering circular. 

(g) An estimate of the number of franchises to be sold 
or granted in this state during the one year period fol- 
lowing the date of the offering circular. 

(h) State the number of franchises in each of the fol- 
lowing categories which within the three-year period 
immediately preceding the close of franchisor's most re- 
cent fiscal year have: 

(i) Been cancelled or terminated by the franchisor for: 

(A) Failure to comply with quality control standards; 
and 

(B) Other reasons; 

(ii) Not been renewed by the franchisor; 

(iii) Been reacquired through purchase by the fran- 
chisor; and 

(iv) Been otherwise required by the franchisor. 

(i) The name and last known address and telephone 
number of every franchisee in this state under a fran- 
chise agreement with the franchisor or its subfranchisor 
whose franchise has, within the twelve-month period 
immediately preceding the effective date of this offering 
circular, been terminated, canceled, not renewed, or who 
has, during the same time period, otherwise voluntarily 
or involuntarily ceased to do business pursuant to the 
franchise agreement. 

(21) Financial statements: Financial statements shall 
be prepared in accordance with generally accepted ac- 
counting principles. Such financial statements shall be 
audited by an independent certified public accountant. 
Unaudited statements may be used for interim periods. 

(a) The financial statements required to be filed by a 
franchisor shall include a balance sheet as of a date 
within 90 days prior to the date of the application and 
profit and loss statements for each of the three fiscal 
years preceding the date of the balance sheet and for the 
period, if any, between the close of the last of such fiscal 
years and the date of the balance sheet. The balance 
sheet as of a date within 90 days prior to the date of the 
application need not be audited. However, if this balance 
sheet is not audited, there shall be filed in addition an 
audited balance sheet as of the end of the franchisor's 
last fiscal year unless such last. fiscal year ended within 
90 days of the date of the application in which case 
there shall be filed an audited balance sheet as of the 
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end of the franchisor's next preceding fiscal year. The 
profit and loss statements shall be audited up to the date 
of the last audited balance sheet filed, if any. 

(b) Controlling company statements: In lieu of the 
disclosure required by item (21)(a), complete financial 
statements of a company controlling the franchisor may 
be filed, but only if the unaudited financial statements of 
the franchisor are filed and the controlling company ab- 
solutely and unconditionally guarantees to assume the 
duties and obligations of the franchisor under the fran- 
chise agreement should the franchisor become unable to 
perform its duties and obligations. 

(c) Consolidated and separate statements: 

(i) Where a franchisor owns, directly or beneficially, a 
controlling financial interest in any other corporation, 
the financial statements required to be filed should nor- 
mally reflect on a consolidated basis the financial condi- 
tion of the franchisor and each of its subsidiaries. 

(ii) A separate financial statement will normally be 
required for each substantial franchisor or subfranchisor 
related entity. 

(iii) A company controlling 80% or more of a fran- 
chisor shall normally be required to file its financial 
statements. 

(iv) Consolidated and separate financial statements 
shall be prepared in accordance with generally accepted 
accounting principles. 

(22) Contracts: Attach a copy of all franchise and 
other contracts or agreements proposed for use in this 
state, including, without limitation, all lease agreements, 
option agreements, and purchase agreements. 

(23) Acknowledgment of receipt by prospective fran- 
chisee: The last page of each offering circular shall con- 
tain a detachable document acknowledging receipt of the 
offering circular by the prospective franchisee. 

[Statutory Authority: RCW 19.100.250. 88-01-060 (Order SDO 
112B-87), § 460—-80—315, filed 12/17/87. Statutory Authority: RCW 


19.100.040 (4), (7), and (20), and 19.100.250. 80-04-036 (Order 
SDO-38-80), § 460-80-315, filed 3/19/80.] 


WAC 460-80-400 Impounds. The director may, by 
rule or order, require as a condition to the effectiveness 
of the registration the impound of franchise fees if he 
finds that such requirement is appropriate to protect the 
prospective franchisee. 


[Order 11, § 460-80—400, filed 3/3/72.] 


WAC 460-80-410 Imposition of impound. In a case 
where the applicant has failed to demonstrate that ade- 
quate financial arrangements have been made to fulfill 
obligations to provide real estate, improvements, equip- 
ment, inventory, training or other items included in the 
offering, the director or administrator may impose as a 
condition to the registration of a franchise offering an 
impoundment of the franchise fees and other funds paid 
by the franchisee or subfranchisor until no later than the 
time of opening of the franchise business. 


[Order 11, § 460-80-410, filed 3/3/72.] 


WAC 460-80-420 Operation of impound condition. 
When an impound condition is imposed in connection 
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with the registration of a franchise offering, one hundred 
percent of franchisee fees and all other funds paid by the 
franchisees or subfranchisors for any purpose shall 
within 48 hours of the receipt of such funds, be placed 
with the depository until the director takes further ac- 
tion pursuant to WAC 460-80-450. 

All checks shall be made payable to the depository. 


[Order 11, § 460-80-420, filed 3/3/72.] 


WAC 460-80-430 Purchase receipts. When an im- 
pound condition is imposed, the franchisor shall deliver 
to each franchisee or subfranchisor, a purchase receipt, 
in a form approved by the director. Such purchase re- 
ceipts shall be consecutively numbered and prepared in 
triplicate and the original given to the franchisee or sub- 
franchisor, the first copy to the depository together with 
the payment received and the second copy to the fran- 
chisor. 


[Order 11, § 460-80-430, filed 3/3/72.] 


WAC 460-80-440 Depository. Funds subject to an 
impound condition shall be placed in a separate trust 
account with a national bank located in Washington or a 
Washington bank or trust company. A written consent 
of the depository to act in such capacity shall be filed 
with the director. 


[Order 11, § 460-80-440, filed 3/3/72.] 


WAC 460-80-450 Release of impounds. The direc- 
tor will authorize the depository to release to the fran- 
chisor such amounts of the impounded funds applicable 
to a specified franchisee (or subfranchisor) upon a 
showing that the franchisor has fulfilled its obligations 
under the franchise agreement, or that for other reasons 
the impound is no longer required for protection of 
franchisees. 

An application for an order of the director authorizing 
the release of impounds to the franchisor shall be veri- 
fied and shall contain the following: 

(a) A statement of the franchisor that all required 
proceeds from the sale of franchises have been placed 
with the depository in accordance with the terms and 
conditions of the impound condition. 

(b) A statement of the depository signed by an appro- 
priate officer setting forth the aggregate amount of im- 
pounds placed with the depository. 

(c) The names of each franchisee (or subfranchisor) 
and the amount held in the impound for the account of 
each franchisee (or subfranchisor). 

(d) A statement by the franchisee that the franchisor 
has performed his obligations under the franchise 
contract. 

(e) Such other information as the director may re- 
quire in a particular case. 


[Order 11, § 460-80-450, filed 3/3/72.] 


WAC 460-80-500 Advertising. All advertising to be 
used to offer a franchise, subject to the registration re- 
quirement, for sale must be filed in the office of the di- 
rector at least 7 days prior to the publication and all 
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advertising shall be subject to the following statement of 
policy: 

(a) An advertisement should not contain any state- 
ment or inference that a purchase of a franchise is a safe 
investment or that failure, loss or default is impossible or 
unlikely, or that earnings or profits are assured. 

(b) An. advertisement should not normally contain a 
projection of future franchisee earnings unless such pro- 
jection is (i) based on past earnings records of all fran- 
chisees operating under conditions, including location, 
substantially similar to conditions affecting franchises 
being offered (ii) for a reasonable period only and (iii) is 
substantiated by data which clearly supports such 
projections. 

(c) An advertisement should normally contain the 
name and address of the person using the advertisement. 

(d) If the advertisement contains any endorsement or 
recommendation of the franchises by any public figure, 
whether express or implied (for example, by the inclu- 
sion of such person's photograph or name in the adver- 
tisement), full disclosure shall be made of any 
compensation or other benefit given or promised by the 
franchisor or any person associated with the franchisor 
to such person, directly or indirectly. The disclosure re- 
quired in this subsection (d) shall be made in the same 
document containing the advertisement or, if such ad- 
vertisement is presented on radio or television, as a part 
of the same program, without any intermission or other 
intervening material. 

(e) Any advertisement which refers to an exemption 
from or reduction in taxation under any law should be 
based on an opinion of counsel, and the name of such 
counsel should be stated in the advertisement. 


. {Order 11, § 460-80-S00, filed 3/3/72.] 


Chapter 460-82 WAC 
BROKER/SELLING AGENT 


WAC 

460-82-200 Record requirements. 

DISPOSITION OF SECTIONS FORMERLY CODIFIED IN THIS 
CHAPTER 


Application. [Order 11, § 460-82-100, filed 3/3/72.] 
Repealed by 88-01-062 (Order SDO-116B-87), filed 
12/17/87. Statutory Authority: RCW 19.100.140 
and 19.100.250. 


460~82-100 


WAC 460-82-200 Record requirements. Every 
franchise broker or selling agent shall make and keep 
current the following books and records relating to his 
business: 

(1) Records of original entry containing the sale of 
franchise, to whom sold, the aggregate price, the amount 
paid down, the installment payments, if any, the com- 
mission paid to the Broker or selling agent, the amount 


dispersed for advertising and other amounts to be funded . 


to the franchisor. ne 
(2) An individual registration card for each fran- 

chisee, his name and address, aggregate amount to be 

paid, terms of the payment, a copy of the receipt signed 
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by the purchaser that he had received a copy of the of- 
fering circular and that it had been received 48 hours 
before the sale. 

(3) Every franchise broker or selling agent shall keep 
a copy of all advertising used in the sale of said fran- 
chise, including but not limited to the radio, newspaper, 
T.V. media, letters, brochures, etc. 

(4) Every franchise broker or selling agent shall pre- 
serve for a period of not less than six years from the 
closing of any franchise account, all records, books and 
memorandums that relate to the franchisee. 


[Order 11, § 460-82-200, filed 3/3/72.] 
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